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ANDREW J. MoBRAYBR U AL. pi. JOSEPH HARDIN * AJU 

InjaDctioDB to preTent penons from working a gold mine, to which the plain- 
tiff claims title, are not pat upon the aame footing with injanotions to stay 
exectttions on Jndgmeats at law, Where the legal rights of the parties have 
bees a^itidioated. 

in eaioB of tiiie former ehui, where il appeate, that, if tho defendants' aHigia- 
tionsbe true, the injanction can do them no harm, but, if the plaintii^ 
allegations be tme, he may sustain an irreparable injury, the injanction 
•honld be continned to iho hearing, that the fhcta may be iatestlgatM. 

Appeal fVom the Court of Equity of Oleavel&hd 
Cdutity, at the Fall Term 1649, his Honbr itxdg& ElUb 
pfedididg. 

/. G. Bynum, for the plaintiflb. 

Gf. W^ Baxter and Landers^ ioi the defendant . 
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Pearson, J^ The plaintifTs allege, that, iti July 1649, 
they leased from the defendanti Joseph Hardin, for the 
term of five years, thence next ensuing, a tract of one 
hundred and fifty acres of land, on which the said Hardin 
then resided, lying on the waters of little Hickory Creek, 
in the County of Cleveland, adjoining the land of the 
widow Hogue, for the purpose of hunting for gold and 
silver mines, and with the right and privilege of working 
all the mines then known on the said land, or that might 
be discovered during the term of the said lease. The 
lease was reduced to writing and executed, and left with 
one Fullen wider for safe keeping, and the defendant, Jo- 
seph Hardin, afterwards ^ot possession of it and refused 
to return it. The bill then states, that, afterwards, the 
defendants, Joseph Hanlin, and William McEntire. Jef-. 
ferson Hoskins, Edmond Rfppy,'John Roberts and Dial 
Hardin, under his authority, entered on the land and have 
been working for gold, in despite of the rights and re« 
monstrances of the plaintiff, and have done and are doing 
irreparable damage, by taking off large quantities of 
gold isnd working the mines in an unskilful manner. The 
p^ftyer is. that the defendants may be enjoined from work* 
ing on the land, included in the lease to the plaintiffs, and 
for an account of the gold collected by the defendants. 

The defendant, Joseph Hardin, answered, but he sub- 
mitted to the decretal order, continuing the injunetion 
until the hearing, and his answer was not sent to this 
Court. 

The defendants, McEntire and Hoskins, admit, that, in 
the month of August 1849, with the consent of their co- 
defendant^ Joseph Hardin, they worked on the land. in< 
eluded in the lease for a short time, and made some seven 
penny weights of gold, each. They aver, that they be* 
lieved, that the said Hardin had full power and authority 
to put them in possession, but being afterward8,informed 
by some of the plaintifis, that they were entitled to all 
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mining privileges under their lease, they quit the land be* 
fore the bill was filed and have not since interferred. 

The defendants, Rippy, Roberts and Dial, positively dc* 
ny, that they have ever worked for gold on the land, in* 
eluded in the lease made by Joseph Unrdin to the plain* 
tiffs. They say it is true, they have been working on 
land, adjoining the land of the said Hardin, but the land, 
on which rhey have been working, belongs to the defcn* 
dant, Roberts, and has been notoriously in his possession 
for more than twenty yejtrs, and never did belong to^or was 
in possession of the defendant, Joseph Hardin, and is not 
included in the land leased by the said Hardin to the 
plaintiffs. 

The motion to dissolve the injunction was refused, and 
the injunction was continued until the hearing, from which 
order all of the defendants, except Joseph Hardin, ap- 
pealed. 

As to the defendants, McEntire and Hoskins, they ad- 
mit that they worked a short time under the licence of 
Joseph Hardin, after he had leased to the plaintiffs; bat 
they say they had left the land before the bill was filed, 
and have no intention further to interfere. Sucb being 
the case, the injunction can do them no harm, and at the 
final hearing their liabiliry to account, and their right to 
recover costs, can be investigated and passed on. 

As to the defendants, Rippy, Roberts and Dial, they say 
the land, on which they are at work, is not included in the 
lease to the plaintiffs. It this be true, the injunction does 
not interfere with them and will do them no harm. If it 
be not true, and they are, in fact, working on the land of 
Joseph Hardin, which he leased to the plaintiffs, then it 
•is admitted, that they should be enjoined. If the defen« 
•dants toll the truth, the injunction can do th«m no barm. 
But, if the truth is, as averred by the plaintiffs, a disso- 
lution of the injunction would be of serious injury to them. 
Hence it was necessary, under the circumstances, to con« 
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tinu6 the injunction By doing so, no harm is done on 
one side, and the chance of doing injury is avoided on the 
other. Injunctions of this Icind are not put on the same 
footing with injunctions to stay executions on judgments 
at law, where the legal rights of the parties have been 
adjudicated. 

This opinion will be certified to the Court below. 

The defendants must pay the costs of this Court. 

Per Curiam. Ordered and decreed accordingly* 



HEIRS AT LAW OF RICHARD LEWIS, DSCD., EX t'ARTfi 

A dottee had been made for a sale of land for |»artitieii, the laiid bad beeb 
Bold and the money ordered to be distribnted among the t^nantt in oom- 
mon. A portion of the voney not haYiag been paid ont, one of the ten- 
ants petitioned to be re-imbnrsed out of that portion for oertain taxer ha 
had paid on the land* HM, that the Court could make no such ordert 
because it would be contrary to the order preTlonsIy made for dlsiribn- 

Appeal from the Court of Equity o( Rutherford 
County, at the Fall Term 1849, his Uoftor Judge Bid^w 
presiding. 

Richard Lewis died, seized of lands in fee, which de- 
scended to his 6ve children, of whom his daughter. Ma* 
jry, married John McDowell. In May 1840^ a suit was 
instituted between the heirs for partition ; and a decree 
was made therein for a sale of the land by the Clerk and 
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Master for the purpose of partition. The sale was madot 

reported and confirmed, and the master was ordered to 

eoliect the purchase mone}* ; and it was decreed, that 

the costs of the suit should be paid thereout, and that 

one-fifth part of the residue should then be paid to each 

of the parties, as and for his or her share thereof. The 

master collected the money and made various payments 

to the several heirs ; but there remained in the office a 

part of the mone}% in May 1840. McDowell then filed a 

petition in the cause, setting forth that he had paid taxes 

on the land descended, and the costs of two suits at law 

with third persons in respect to a part of the lands, to 

the amount of 9161 19, and that all the other parties re* 

side out of the State ; and praying that the same may bo 

held to be a charge on the fund in Court and ordered to 

he paid thereout. It was therefore ordered, that the 

master should make no further distribution of the money, 

and the master was directed to enquire what sum was 

due to McDowell in the premises. He reported the sum 

claimed as above, and in November 1849, the report was 

confirmed, and an order made for payment out of the fund 

in Court, from which an appeal was allowed to the other 

aide. 

N. W. Woodfin, for the plaintiff. 
/. Baxter^ for the defendants. 

RuFFiN, C. J. The demand is not for costs or expendi« 
tores in the partition suit, in which case it ought to be 
satisfied under the original decree. But it is for other ad« 
-vaQces, made by one of the tenants, on account of the efH 
tate held in common; and there is no doubt, that, for 
*such advances, he has a just claim against his co-tenants, 
and, also, that In equity he might have looked to the es« 
•tate for his indemnity, if duly asked for, in apt time.— - 
ThatjEDiglit have been done in the bill for partition, and 
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the claim would have been provided for, either out of 
the profits of the estate or the proceeds of the salq ; or 
probably, the party might have moved for an enquiry and 
gone before the master, at any time before the fund hai 
been disposed of by the Court. But, as the case stood 
when the petition was filed, the fund was beyond the reach 
of the party — at least, in this method of proceeding. The 
estate was.no longer in common, but bad been divided 
and allotted in severalty, or, which is the same thing, it 
had been sold and the proceeds divided or ordered to be 
^listributed in certain proportions and ascertained sumsw 
.This demand was not, then, against a common fund, bat 
.against the respective tenants in comcnon for their several 
i»harrs; and. of course, it no more attachjed upon this fund, 
than any other debt of one or more of the persons, who 
Are the heirs. It was argued, that, as a portion of the 
money has not actually boen distributed, but remains in 
the office, the Court may properly lay hold of it, for the 
satisfaction of this one of the former co-tenants. . But the 
objection seems^ to be decisive, that it cannot be done, 
without flying in the face of the decree hitherto made; 
and, indeed, the first step taken on the petition, and un- 
avoidably taken, was to order the master to violate that 
decree, by not making the distribution and payments 
therein directed. The first decree was thus left in full 
force, and, at the sarins time, it was contradicted and to 
be disobeyed by the order of the Court — which is not al- 
Jowable. It could be put out of the way only by revers* 
ing it ypon. a proper proceeding, which is not attempted 
^ere« - Indeed, there is no ground for reversing it, since 
^he matters, now brought forward, vvore not then^ pre- 
sented to the Court, and most of the claim is, in fact, for 
payments made since the decree. Under those circum- 
Btances, the Court cannot arrest the execution of the de- 
cree, or otherwise interfere in that cause between the 
j;>arties, and the order appealed from was consequently 
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evranaouSf and it must be so certified. Tlie petitieneTv 
MoDew^l, must p%y tbe costs in tbis Court. 

PsR CcnuAMw Ordered Mid decreed aeeordincly. 



ENOCH H. CUNNINGHAM m. WILLIAM >V. DAVIS. 

A mortgagor, ir!io has sot paid iht ctttmnt of the saofi^ hmmA oli ttm 
ttforlgage amd adaaifeced to be da«, aor bronght it ioto Court, osaiMt oi^fdil 

, tha mortgagea from collactuig tba amotat daa, aor from reeoreriaf i« 
ejeotmeBt tba mortgaged premiaea, although the plaintiff allegea that tka 
eontraot was aeurioua. 

Appeal from the Court ot £qtifty of Buncombe Coantyt 
at the Spring Term 1850, His Honor Judge Caldwell 
presiding* 

N. W. Woodfm and J. W. Woodjin, for the i^atatiff. 
/• Baxter^ for the defendant. 

PjqaiUSOn, J. The case made by the bill is, that the 
plaintiff borrowed from the defendant the sum of 91000^ 
for wJiich he was to pay 10 per cent, annually by wtBiy of 
interest) andi to cover this usurious tntnsaetioD, the title 
So eeltain lands which the plaintiff had boughti bat had 
ua^ paid for, was conveyed to the defendant ; and the 
parties entered into a covenantr that the plaintiff was to 
lease the Inodyfroni year to year as long as ho saw pro* 
per, at the annual rent of 4)100, und was to hav^thefee 
simple, whenever he paid the sum of $1000, together with 
the rent* T-be plaintiff paid the agreed sum for some 

B 
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five or six years, when he failed to pay, and the defen- 
dant brought suit and recovered judgment for jS233, the 
rent for two years and a third : and also brought an ac- 
tion of ejectment, upon which he has judgment, and he 
is about to sue out execution upon both the judgment for 
the $233 and the judgment in ejectment* The prayer is 
for an account, and for a conveyance in fee> upon the 
payment of the sum of iS 1000 and six per cent, interest, 
deducting the sums already paid, and for an injunction, 
« restraining the defendant from issuing execution, both 
upon the judgment for the $233, and upon the judgment 
in ejectment. 

The defendant denies the case made by the bill, and 
avers, that the plaintiff, having bought the land and be- 
ing unable to pay for it, he took it off of his bands, and 
advanced 1^1000, and took the title to hinnself as a pun 
chaser, and agreed to lease the land to the plaintiff, at 
the annual rent of $100, and to make a title in fee to him 
at any time, when he paid the $1000, together with the 
aaid annual rent of $100 for the time he was in posses^ 
sion ; and he declares a readiness still to convey the laud 
to the plaintiff, upon the terms aforesaid. 

It is unnecessary to consider the answer ; for we think 
that, according to the plaintiff's own allegations, there is 
no error in the decretal order of the Court below, by 
which the injunction was dissolved. The plaintiff, by his 
own shewing, is a mortgagor, in arrear some six or seven 
hundreddoUars, after allowing all credits; and there is 
no ground, on which he can enjoin the collection of the 
judgment for the $233, or refuse to give up possession to 
the mortgagee, as he has not paid the balance of the mo« 
Ifiejr admitted to be due, nor brought it into Court. 

This opinioii will be certified to the Court below, and 
the plaiiitiff must pay the costs of this Court. 

Pj^r Curiam. Ordered and decrised accordingly. 
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SAMUEL MEADOWS ««. SAMUEL SMITH. 

The plaintiff was a poor, ignorant old man, who bad never had a lawnroil in 
his life. He was arrested on a groandlesi charge of eoDspiraej at a lata 
hour of the night, and haring his fears excited bj the fslsehood and arti* 
fice of the defendant's i^nt, for the pnrpose of being released, esaentad 
a note for a certain snm. Held, that this note was proonred ftoa bias 
bj fraud and duress, and that he was entitled in Equity to hsTe it oaa* 
celled.- 

It is as much against conscience, to attempt to STail one's self of the iniqnf* 
ty of an agent, after it is known, as if there had been preeonoerft. 

The case of Heaih ▼. Cobb, 2 Dot. £q. 191, cited and approTed* 

Appeal from the Coart of Equity of Bunoombe Coun^ 
1y, at the Extra Term in July 1850. 

Gaither^ for the plaintiff, submitted the following aa« 
thorities : 

Torley v. Jasper ^ 2 Hay. 583 ; Moore v. Hylton^ 1 Dev. 
£q.429; Heath v. Cobb. 2 Dev. Eq. 187. 

J. W. PFoocf/!?!, for the defendant. 

Peaebon, J. The plaintiff alleges^ that he is a poor* 
ignorant old man, seventy-five years of age, and he never 
had a law suit before in his life. In January 1848, the 
defendant issued a writ against him and his son and one 
IVavis, in case for conspiracy, laying the damage at $500. 
The officer, one Wells, came to his house about midnight 
arid arreisted him ; and, after exciting his fears by telling 
hitn, that the lawyer, who issued the writ, said he would 
do well to compromise by giving his note for 0300, and 
by telling him, that, if it went to Court, the State would 
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take it up and ruin him, and, for the second ofTence, would 
hang him, advised him, as a friend, that he had better go 
to the house of the defendant and settle, and said he thought 
he could get him oflf for 8100. After being in custody 
until morning, he concluded to go to the defendant and 
buy his peace. The ofEcer took him to the defendant's 
house, some twelve miles distant. He was wbtat home, 
and the plaintifT, after remaining under arrest all day, 
]^.is( alarm and apprehension being increased by the com- 
iliQe4iar.tiiiiae of tbq wife oXtbe defendant and the officer, 
Ikgreed,. if he could be disobarged, ta execato> a note: to 
the defendant for one hundred dollars^ and pay the officer 
thirteen dollars, which was accordingly done, and he was 
]j,b(e^<^ajtecL Tbci plaixitiS* fuxther alleges, that the defen* 
dant hadao'eaaae of aetioa against bi*n. whatever ; that 
the alleged ground ef complaint was, that his son, who 
had been summoned as a witness, in the case of the State 
Jhr jRirmer ^ wife and others against one McLure^ fffi 
his bond as Clerk and Master, had failed to attend at 
October Term 1845, in consequence of which the case 
'was eonthiaed; and the charge was, that hi» son bad 
staid away, by a conspiracy between the plaintiflf, his 
tfDQ> and Davis. The plaintiff admits, that hie-son did not 
attend at that term ; but avers that he attended beforo 
and afterwards, and his testimony was in no wise mate- 
rial, and he was subsequently discharged by the defen- 
dkH^^from attendance, and the case wa& decided byarbi- 
tmtora, befbre whom bis son was not examined. 

The" plaintiff further alleges, that he had no agency in 
ll»opiiig hii» son from attending Court, and no wish to do 
SO'; tha-t ha- had no interest, connexion or concern with 
tlUi svrit, and know not that tho defendant had any ; that 
Iho defendant was not a party of reeord, and the plain*. 
tifF bad naknowledgo noi* belief that he was benoficially 
interested. Tho plaintiff avers, tiiat, one year after ho 
ho had recoveved before the arbitrators, the defendant is^* 
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Bxxed the writ, without caase and for the mere purpose of 
Caking advantage of him, and had, by the falsehood and 
artiffce of his agent and co adjutor, the officer who served 
the writ, taken advantage of his ignorance and fears; 
and extorted from him the note of SlOO, upon which th^ 
defendant has since taken judgment and is about to issue 
execution. The prayer is for a perpetual injunction. 

The defendant denies that there was any concert be* 
tween him and theofficer, to take advantage of the plain* 
tiff and extort the note from him. He says, that, boliev* 
ing the plaintiff had entered into a conspiracy to keep bii 
son from attending Court, whereby he was greatly in- 
jured, he directed bis attorney to issue the writ, left home 
and did not i«etum, until after the case was compromised 
and the note executed, when he received it and intended 
tocolleetit. He does not slate the grounds of bis bctief 
a's to thealiege(t conspiracy, nor aver the materiality of 
the testimony of the plaintiff's son,, nor assign any mo 
tive why he should wish him not to attend^ and give&no 
caolartD the change of conspiracy ; nor dots be show any 
datttsge^ exoefit ke thinks he had ta pay the costs of tho 
tRimi fora. coAtinoance. He admits, howeverr that it 
does ficft soi appear ou the record, and he admits be ire« 
eoivered before: the arbitrators^ without the testimony of 
tfaephkintiff'sson ; but he says, that, though nol a party 
of record, he was beneficially interested : and complainH^ 
that the award was only for 8175, when more wae dttei^ 
but: he doea net aver that the result would have been dif« 
ferent^ if the plaintiff's son had been examined^ or thai ke 
dtteiredi tO/ exatttiae him. He says, *' that as. to Lfce aga 
and. i^^noranee of tihe plaintiff, your respondent knews bert 
Ktiile^ andi as to his poverty, that is immaterial" "He 
believes hda wife and son and brother compr(Hnised the 
eafietiaihisr absenee,. because she was desirous of keeping 
yeatrrfispondent out of litigation." Uodooa not. believe 
tbatE. tFlkt^y rei»ected to any artifice or (iraud to alarm the 
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plaintiff, who compromised willingly, not because he was 
in fear, but because he knew himself to be guilty. He 
further says the officer was not authorized to act as his 
friend in effecting the compromise, ''nor was he author- 
ised, by any undue or false and extravagant language, to 
endeavor tocoerce the plaintiff into a compromise. What- 
ever of nonsensical, false or other matter the said deputy 
sheriff conveyed to the plaintiff, your respondent claims 
that he is in no wise responsible for, even if the facts 
"were true ; and that the officer was barely authorized 
to make known to the defendants in that suit the terms, 
upon which they could have the suit compromised : for 
this defendant, so far from combining with the officer, 
was not even friendly towards him and had no confidence 
in him. At what hour of the night or day, the deputy 
sheriff served the writ, your respondent is ignorant." 

In the language of the Court in the case of Heath v. 
Gobh, 2.Dev. Eq. 191, the plaintiff *• was under duress, 
in: the eye of a Court of Equity. He was not in a condi* 
tion to be dealt with ; he could not and did not stand on 
his rights." No one can believe that the plaintiff execu- 
ted the note for the purpose of making compensation for 
an injury done to the defendant. On the contrary, every 
one, who hears the bill and answer read over, is con» 
vinced.that he executed it to relieve himself from the 
state of alarm and embarrassment, in which he was in« 
volvod; 

The equity of the bill rests upon three allegations -^ 
Tihe plaintiff was a poor, ignorant, old man, who had 
never had a law suit in his life. The defendant, without 
probable cause, issued a writ against him fora conspira* 
oy-*— damages 850O. The plaintiff, being arrested and 
having his fears excited by the falsehood and artifice of 
the defendant's agent, executed the note to relieve himself. 

The answer does not meet this equity, "As to the age 
and ignorance of the plaintiff, your repondent knows but 
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little;" and '*his poverty la immaterial'* Can this b# 
called a full and fair answer to the first allegation? 

He says, he honestly believed, the plaintiff was gailtjr 
of a conspiracy ; but he sets out no ground for his belief 
and leaves the mind at a loss, even to conjecture, why he 
should have taken up such an idea. A witness, in an uft- 
important suit upon the bond of a Clerk and Master, fails 
to attend at one term, having attended punctually before 
and after, until discharged. The plaintiff, his father, has 
no interest or concern in the case, nor did he know that 
the defendant had ; and this forms the basis of a grave 
charge of conspiracy ! 

As to the third allegation, the defendant says, ^he is 
ignorant at what hour of the night or day, the defendant 
made the arrest;" but he positively denies, that be was 
authorized to coerce a compromise, by exciting the fears 
of the plaintiff, and claims not to be responsible, if such 
was the fact. The officer was the agent of the defendant 
in executing the writ, and it is admitted, that he was au- 
thorized to make known to the plaintiff the terms, upoa 
which the suit could be compromised. Such being the 
case, it was as little as the defendant could have done, to 
make enquiry as to the truth of the allegations, made in 
respect to the conduct of his agent, before he adopted his 
act, by receiving the note and attempting to collect it, 
and, especially, before he swore to his answer, and then 
to have stated his belief. His neglect to do so raises an 
inference against him. In fact, he admits the allegation, 
but claims not to be responsible for the unauthorized acts 
of the officer. Upon this point of morals, the defendant 
is clearly in error. It is as much against conscience to 
attempt to avail one's self of the iniquity of an agent, af- 
ter it is known, as if there had been pre-concert. There 
is but a slight shade of distinction between the guilt of 
one, who receives goods, knowing them to be stolen, and 
of him, who procures the theft to be committed. We 
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ibittk the iuiswer is unfair and evaAire. It was error to 
dissolve the iiijanction, and it etight to have Iteea i(}*»!> 
tinned aotil the bearing, JbeeaNase the e(|iinty of the bill is 
|M»tfiiet» 

Pcrhapv, Avhen the cause is heard, the peoef may «hew 
that the defendant had good cause of aetion. If aeir it 
«naj he proper to adopt the coonse taken in Haath r. CMk, 
and, instead of making the injunction perpetsial» the Ceiurt 
may be imiuced to hold up the judgment, as a seeority for 
any damages the defendant may be able to roooTer in an 
action at law ; and, to this end, to remove the iropedi^ 
inents to such action, growing out of the oemprofnise'anii 
the Statute of Limitations. But we presume it will- re- 
quire a strong case to justify such a course, when the 
damage is trifling, and **the play is not worth the candle.^ 
It is clear that the defendant cannot conscientiously toaeh 
one cent of the plaintiff's money, until he has cstabiished 
his damages by an action at law. And we cannot help 
leeling^ that the conduct of the plaintiff's wife, in her 
famdable wish 'Uokeep him out of litigation/' would bare 
been more praiseworthy, if she had let the old mati go 
home, without giving his note. 

This opinion will be certified to the Court bioloWt and 
the defendant will pay the costs of this Court. 

PfiR Curiam. Ordered and decreed accordingly. 
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A deed, absolute en its face, may be cooTerted into a mere seonrit/ for mos- 
ey lent, by an allegation thai anch waa (he intention, and thai Um ooadi* 
Hon was omitted by mtatako or aarpriiei or by the frand or npprwrion «of 
the party^ who procnred ita exeootion, provided the allefation it tUmn^j 
establi^ed by parol e? ideoce of admiasiona and declarations of the pni^i 
fiided and confirmed by facts and eircamstancee, 

Whjere, in a case of that kind, the admissions of the party were prored^ 
and his answer to a bill filed against him waa vnfldr and eqniTeealt atcl 
where it was «lao proYed that the sum paid was gcnssly iaadeqnate as a 
consideration for an absolute sale— that the plaintiff was in seed of meaey, 
and was in the power of the defendauti who held exeentions against hiaa 
—and that the plaintiff retained possessioa for some short time, made ft 
contract to sell the land and pnt a tenant in possesion to hold Ibr idm^ 
whodid90,.ttntil the defondant expelled Urn ; HM^ thatjaadar Itaa 
cirenmsunces the deed should he hel^ merely uAsecnrity for thanoa^ 
actually adTanced* 

Cause removed from the Court of Equity of Macoft 
County, at the Spring Term 1850. 

K W. Woodjin, for the plaintiff. 
/. Baxter, for the defendants. 

Peaesok, J. The plaintiff bought a tract of land from 
. one AHen, and paid for it, with the exception of the last 
instalment, for which the defendant, William, who was a 
constable, took judgment and held an execution. He also 
had other executions against the plaintiff, amounting in 
»ilU>Sk9l. in October 1639, the defendant, William, at 
the request of the plaintiff, advanced the 991 and dls- 

c 
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charged the execations* and the plaintiff executed to him 
a deed for the land. The deed is in the usaal form, the 
consideration expressed is |ldOO,and it was acknowledged 
by the plaintiff and registered in Jane 1841. The plain- 
tiff continued in possession for a short time after the exe- 
cation of the deed, when he contracted to sell the land to 
one Jackson for the price of jt400, and pat one Buchanan 
in possession, to hold for him until it was convenient for 
Jackson to move to the land. In about ten days thereaf* 
ter, the defendants expelled Buchanan, and took posses- 
b;oq without the consent of the plaintiff, and have held 
posession ever since. The defendant, William, after- 
wards refused to let Jackson into possession ; in conse- 
quence of which his contract of purchase made with the 
plaintiff was not carried into effect ; and the defendantt 
William, executed a deed to bis son, the other defendant 
The plaintiffalleges, that, being hard pressed for money 
to pay off the executions, held by the defendant, William, 
be applied to him for a loan of the sum required for that 
purpose, and be agreed to advance the money, provided 
the plaintiff would execute to him an absolute deed for 
the land, with the understanding that it was to be a mere 
security for the money, which was to be repaid with in* 
terest, as soon as the plaintiff could effect a sale, when 
the deed was to be cancelled: that, accordingly, an ab- 
solute deed was executed, and the defendant advanced 
the sum of tDl, with which the executions were satisfied ; 
and that the plaintiff soon afterwards contracted to sell 
the land to Jackson for ^400, of which 1^100 was to be 
paid in the Spring of 1840, and out of which the plaintiff 
intended to repay the 891 and interest ; but the trade 
„ with Jai^son was defeated, in consequence of the defen- 
dants' taking forcible possession and refusing to allow 
the title to be made to Jackson, whereby it was put out of 
the plaintiff's power to repay the 991. The plaintiff fur* 
tlwr alleges, thlAt the insertion of VSOOi as the considera* 
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tlon, and the omission to insert the condition as to the 
right of redemption, was a contrivance on the part of the 
defendantf William, to oppress the plaintiff, who was in 
his power, and to defraud him oat of the land ; and that 
the deed of the defendant William to his son, the other 
defendant, was made without consideration, and with 
notice, and intent to hinder the plaintiff's remedy. 

The prayer is to redeem and for an account of rents 
and profits. 

The defendant, William, denies that the deed w%s in* 
tended as a mere security for the 091, or that there was 
any fraud in omitting to insert the alleged condition, and 
alleges that he purchased ^ bona fide;^ but he does not 
allege positively, that he purchased for the price of 9300. 
His allegation is, ^ that he has long ago paid to the plain* 
tiff the sum of $300, including the payments made at the 
request of the plaintiff, by the extinguishment of various 
Judgments and executions, which were due and owing by 
the plaintiff, the last of which payments was 0100 paid 
in cash by him to the plaintiff, upon the receipt of which 
he expressed himself fully satisfied." 

The defendant, Peter, denies notice of the plaintiff's 
claim, but does not allege that he paid any consideration 
to his father. 

It is settled, that a deed, absolute on its face, teay be 
converted into a mere security for money lent, by an al* 
legation that such was the intention, and that the condi* 
tion was omitted by mistake or surprise, or by the fraud 
and oppression of the party, who procured its execution : 
provided the allegation is clearly established by parol 
evidence of the admissions and declarations of the party, 
aided and confirmed by facts and circumstances. 

We think the plaintiff has made out his allegation in 
the manner required. Many witnesses prove admissions 
and declarations of the defendant^ William, at different 
times, that the deed was intended as a security for the 
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S91, advanced to discharge the executioDs, and that be 
gave as a reason for not having the deed registered at an 
earlier day, that the plaintiff was to have back his land 
and the deed was to be cancelled, provided the nioney 
and interest were repaid in silver : bat he insisted that 
the plaintiffhad forfeited his right, by failing to pay at 
the time and in the manner agreed on. So the parol ev<» 
idence is plenary, and, in fact, the only question made 
upon the argamentwas,astothefacts and circumstances, 
which the rule requires to support this evidence. 

We think that part of the rule has also been fully met* 

The defendant does not venture to allege positively^ 
that he purchased at the price of 9300, but answers in an 
unfair and equivocating manner. 

The land was worth 8400 ; and 891, the sum advanced 
and which is proven to have been paid, was grossly in* 
adequate, as a consideration for an absolute sale. 

The plaintiff was in need of money, and was in the 
power of the defendant, who held executions against him* 

The plaintiff retained possession for some short timet 
made a contract to sell to Jackson, and put a tenant in 
possession to hold for him, who did so, until the defendants 
expelled him ; which gives a complexion to the case, very 
different from what it would have been, if they had been 
let in by the consent of the plaintiff. 

These four facts are inconsistent with the Idea of an 
absolute purchase, and tend strongly to support the alle* 
gation, which is established by the parol evidence, that 
the deed was intended merely as a security, and that the 
defendant fraudulently and oppressively insisted, as a 
condition for lending the money, that the deed should ba 
absolute on its face, which was ''yielded to by a necessi* 
tons man." 

On:the other band, the defendant has examined the two 
ilttbscribing witaettes. One of them, his son, of bad 
ckaraoter> swears that he witnessed the deed and savr 
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t]^ pnrcbase liioney paid — he does not say wkat son aaA 
jlpe&ks in tha most general terms. The other says, ha 
drew the deed* became a sahscribtog witness, and saw 
between seventy five and one hundred dollars paid. In 
answer to a leading question pot by the derendants* ha 
says he understood it was for the last payment for the 
land. He does not say what was the price given for th^ 
land ; whether the terms of the contract were stated over 
to him ; why 9300 was inserted as the consideration* or 
who asked him to draw the deed; and leaves it uncertain, 
whether the money he saw paid was not the last pay* 
ment to Allen, from whom the plaintiflT had purchased it 
and to whom all but the last instalment had been paid.--* 
This is the only way, in which his testimony .can be re* 
conciled with repeated admissions, afterwards made by 
the defendant, William, at different tim^s and to different 
witnesses. Another witness of the defendants says, be 
does not think the land is worth more than 9150. Thia 
is inconsistent with the allegation, that the defendant had 
paid 9300 for it, and this witness is also a man of bad 
character, and is contradicted by two witnesses, who fix 
the value at $400. The circumstance, that 8300 is in- 
serted in the deed as the consideration, entirely unex* 
plained, as it is, by the person who drew the deed, has no 
weight. It may have been inserted, because it was the 
price given by the plaintiff* to Allen. At all events, as 
the deed was to be an absolute one on its lace, the con* 
aideration made no difierence, in absence of all proofs 
that more than $91 was paid ; especially as '*the vaHoUs 
judgments and executions due and owing by the plaintifi','* 
which are alleged to have been paid, in addition to tho 
lllOO in cash, so as to make the sum of jSdOO, are not pro* 
duced nor accounted for, except the admitted amount of 
$91, So the circumstance, that the deed was acknowl* 
edged by the plaintifi*in 1841, can, of itself, have no ln« 
fiuence, for, if the plaintifl*had not acknowledged ft, there 
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were two subscribing witnesses, either of whom could 
have proven its execution ; and there is no allegation of 
a subsequent arrangement^ by which the original mort* 
gage- was changed into an absolute sale, and no proof 
lending to shew that such was the fact. 
' So the oircumstanee, that no bond was given for the 
#01, has no weight. There is a marked distinction be- 
tween landed security of ample value, so as to make the 
debt safe at all times, and a bond security upon personal 
property, which may perish — ^when the absence of a bond 
has a tendency to rebut the idea of a loan. The only cir» 
Gumstance, which operates against the plaintiff, is his 
neglect to sue for six years after the defendant had taken 
possession. This does not, however, raise a presumption 
of an abandonment of his claim, and, wo think, it is suffi* 
ciently accounted for by the fact, that the defendants had, 
by their own act, put it out of the power of the plaintiff 
to effect a sale of the land, and make a tender of the mo* 
ney lent. 

As to the defendant, Peter Stalcup, he is a volunteer, 
and the question of notice has no bearing. 

It must be declared, that the deed was intended as a 
security for the payment of 991 and interest, advanced 
by the defendant, William Stalcup, for the use of the 
plaintiff, and that the omission to insert the condition in 
the deed was caused by the fraud and oppression of the 
aaid defendant, and the plaintiff must have a decree to 
Redeem, and for an account of the rents and profits, while 
the defendants have been in possession, and the defendants 
must pay the costs. 

. Psa Curiam. Decreed accordingly. 
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Bqaity uvwt giTM rtlitf vpoa n WMonfd eortmatt meipt •■ tkt grMMl 

of aeeideat, MiiUkt or tnn/t 
Where ihe fome pUOnllff Ind eenrtjtd ber eiUto la dower to Ike detadMl 

and he h»l ooTeaantedt ia eouiderfttioa tbereoi; to eappori ker, Jr«uf 

that,ifhefeiledtodoio,ikooo<ildiioteoiMldotk« wkolo oeBlrMl|b«l 

muit resorl to ker reaodj al kw ISsr danigee. 

i 

Cause removed from the Conrt of Equity of Boneombe 
County 9 at the Spring Term 1850« 

N. W. Woodfin and /. W. Wood/in. for the plaiuaflig 
/• Baxter^ for the defendant. 

. NASHt J. The bill oharges, that, in the month of Feb- 
ruary 18499 Ihe plaintiff, Susannah, then the widow of 
her former husband, David MoCarson, and then being in 
bad health9 and the defendant, entered into a eontraet, in 
writing and under seal, whereby she sold and eonveyed 
' to the said King all her right, title and interest in and to 
her right of dower in the land of her deceased husband ; 
in consideration whereof the said King agreed to find the 
said Susannah McCarson ^her board in bis house, as long 
as she lived, and make her comfortable, as is convenient,** 
&c.; that the plaintifi* continued to live with the defen- 
dant, who had married her daughter, until the succeed- 
ing fall, when, in consequence of his failing to provide 
her with the comforts of life, and becoming irritant and 
' petulant, she left him and went to live with her mother, 
- after whose death she returned to the defendant's bonse. 
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lived with him a few weeks and finally left him and went 
to live with another daughter, and "intermarried with the 
other plaintiff, Robert Murray.^ The bill charges that 
the defendant has refused and still doth refuse to support 
the plaintiff, Susannah, or to do any thing for her, and 
prays that the contract may be rescinded, and the defen* 
dant be decreed to account for the rents and profits of the 
land, since she left him: 

, The answer. admits the due execution of th« deed, vh 
set forth in the complainant's bill, and the intermarriage of 
the plaintiff — denies that the defendant ever treated the 
.said Susannah unkindly^ or ever failed to make comfor- 
table provision for her, as stipulated be.tween.them, and 
avers that he is still ready and willing to comply with 
:bis contract^ and submits whether any equity is charged 
in the bill. 

Replication was taken to the answer, and, the cause, 
being set for hearing, was. transmitted to this Coo^t. 

The plaintiff seeks to set aside an excepted contract. 

This equity never does, but upon the ground of accident, 

midtake or fraud* 1 Story's Eq, Juris, sees. 161 and 439, 

and tba cases there cited. Here relief is asked for upon 

neiiher of those grounds. It is not pretended, that the 

contract is different from what the plaintiff intended it 

sbonU be — ^nothiDg is omitted which she wished inserted 

-^nothing inserted which she did not intend should be.*^ 

Nor is it alleged, that any fraud was perpetrated on her 

in making the contract. But the true secret is revealed. 

At the time she made the agreement, she was in bad 

liealth and did not expect to live long. She subsequently 

recoTC'red her health, so far that she again entered inio 

^ thejmarriage state. All this isset forth in the bill. The 

loontract is.an executed one. The plaintiff, Mrs. Murray, 

jetmveyed to the defendant, who had married ber daugh- 

'tBr« lieriright to the land allotted to her, as her dower in 

sltolaiidof her .former hoisbami; and.th^ del^md^Bt. in 
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consideration thereof covenanted^ that he would find her 
board in bis hoase, as long as she, the said Susannah Ho* 
Carson, should livct and to make her as comfortable as it 
convenient.** The plaintiff alleges, that the defendant 
has broken his contract. If so, a Court of common law 
is fully competent to give her redress in damages. That 
is the proper course to pursue. For it is a prinoiple in 
Equity, that, whenever the party complaining can bo 
fully compensated in damages and there is a perfect 
remedy at law, a Court of Equity will not entertain juris* 
diction of the cause. 



Peb CniAU. Bill dismissed with costs. 



WILLIAM D. JONES m. WILLIAM H* GORMAN. 

Where a person frftodaleatly eonveyi property to snoUier, wiik Uie view of 
defeeting hie eredltore, Eqaity wiU not aasiat him to proeore % nooatif^ 
tace. 

Cause removed from the Court of Equity of Baneoinhis 
County, at the Spring Terni 1860. 

/• W. WoodfiUt for the plaintiff. 
JV. W. Woodfin, for the defendant 

Nash, J. To the bill filed in this case the defendant 
has demurredi for want of equity apparent on its face'-* 

D 
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The plaintiflTand defendant were partners in the purehasi^ 
and sale of live stock. In the course of their dealing, the 
former became indebted to the latter, who was also hid 
surety at bank. To secure the debt due to* the defendant 
and also to secure him against loss on the banjc debt, a 
eonveyanee was made by the plaintiff to one Simon 
P-verby, in trust, of a valuable tract of land. The debt 
to the defendant was four hundred dollars, and that due 
to the bank three hundred and thirty, and the land con* 
veyed, according to the bill, was worth from two thousand 
to tweiUy-five hundied dollars* The plaintiff,. at the time 
the deed of trust was made, was largely indebted to othev 
eradit«!rs« The money due tatbe defeiulant was not paid 
at the time specified \n the deed, and the trustee, at his 
instance, proceeded to advertise and sell the land^ when the 
defendao^t purchased at the price of three hundred and 
eleven dollars. Other creditors of the plaintiff reduced 
their claims to judgments, and threatened to levy their 
executions on the liand and have it sold. To secure it 
against these executions, it was agreed between the plain* 
tiff and the defendant, that the former shouM make to the 
latter a direet and absolute deed of conveyance ; and^ ta 
give color to the transaetkin^, that he should at the same 

j tinie execute a bond, payable to the defendant, for six 

.^u&dred dollars. All this was done, and a conveyance 
and bond executed, dated the 10th of October 1845^ The 
bill alleges that both these instruments were without any 

^•iailieUtoration, and that the latter was immediately re« 
turned to the plaintiil The plaintiff* asks, that the defen- 
dant shall, b> a decree of this Court, be declared a trus* 
tee for him: of the land^ that an account may be taken of 
the rents and profits,, while ki bis possession, and of what 
is due from the plaintiff, and, upon his making payment 
tiiJtrrofilhnt the defendant may be decceed-to reconvey. 

- it 4s difficult to conceive a case more cpn^pletely withia 
the opecatioa of the Statute of Frauds* In all iis< features 
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it is precitsely such a transaction, as t£e statute of fraadf 
WMS made to pruvide agninst. The conveyance of 1845 
was made by the parlies, with the avowed purpose of 
^protecting the land against the plaintiff's creditors. Tha 
whole transaction, as set forth in the bill, so far as the 
conveyance of the land is concernedt is an unblushing at- 
tempt, on the part of the plaintiff find the defendanty to 
defraud the creditors of the former oat of their just claims. 
The statute, however, while it declares such a convey* 
AQce fraudulent and void, as to the grantor^s creditors^ at 
the saime time pronounces it good and valid between the 
parties This policy is adopted as most likely to pat a 
stop to such frauds. It was thought that no man of com* 
soon prudence would repose such confidence in an indi- 
vidual, who would be guilty of joining in such a nefarious 
transaction, if he did not know he must bide the conse- 
quence, and see his guilty partner enjoy the fruit of their 
Joint wickedness. Between such parties Equity will not 
interfere, but leave them where they have placed them- 
selves. Here both parties are in part delicto* Siorj^s 
Eq* Jur. sec. 695. 

PcR CumiAii. Demurrer sustained and bill dismissed 
.with costs. 



\ 
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THOMAS S. D£AV£R r«. JOSEPH ELLER & AL. 

A Court of Equity will restraiD^ by iujuuctioui the assignor of an eqnitabto 
claim from dismissing a suit at law, brought by the asBigoea in the name 
of the assignor. 

It has been repeateelly decided, that, on a motion to dissoWe an injunction, ^ 
It must appear that the answer fully meets the plaintiff's Equity— ifc must 
not be deficient in frankness, candor or precision, nor must it be illusory* 

The eases of Little t. Marsh, 2 Ire. £q. 18, and Miller t. Washburn^ 3 Ire* 
Eq. 161, cited and approTed. 

Appeal from the Court of Equity of Buncombe County, 
at the Special Term in July 1850. 

N. W. TToo^/Jw, for the plaintiff. 
/• W. WoodfiUi for the defendant. 

, N!abh» J. The defendant, Eller, was indebted to the 
defendant^ Hamilton^ who held his notes for the amount 
due, payable at different times. Among them was one 
for one hundred and fifty dollars, payable on a particular 
day, at the house of Eller, in property. This note was, 
for valuable consideration, transferred by Hamilton to the 
plaintiff, who attended at the time and place designated, 
to receive payment. The bill alleges, that, after the 
transfer of the note, the plaintiff informed Eller of the 
fact, who promised to pay it, and that, when he attended 
to receive the property, in discharge of it, horses and an 
old cow were offered him, which he refused to receive, 
they being entirely worthless. The bill then alleges, that 
he brought suit on the note in the Superior Court of Law 
of Buncombe County against Eller,and, upon the trial, the 
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defendant was allowed to shew any payments be had 
made to Hamilton, and did prove one for forty dollarSt 
and a verdict was rendered'for the plaintiff for the sum 
remaining dae upon the note. An appeal was taken by 
the defendant to the Supreme Court, wl^ere the cause is 
pending; and the defendant, Hamilton, acting in con« 
cert with the defendant, Eller, with a 'view to defeat 
the action and defraud the plaintiff of his just rights, has 
instructed an attorney of the Court to dismiss the suit.— - 
The prayer is, that the defendants and all other persons, 
acting under them, may be enjoined from dismissing the 
said suit or interfering therewith. It avers the entire 
insolvency of Hamilton. 

The answer of Hamilton admits his insolvency, and the 
transfer of the note in controversy to the plaintiff — but 
alleges^ that, after Eller, the maker, had executed it, he, 
Hamilton, had agreed, that it might be discharged by 
Eller's taking up debts, due by him to other persons ; and 
that he communicated this fact to the plaintiff at the 
time of the transfer, and it was agreed between them 
that Ellbr might still so discharge it, and if, upon being 
informed of the transfer, he, Eller, should object to it, the 
trade between bim, Hamilton, and the plaintiff should be 
cancelled and the note returned. It admits the directions 
given to the attorney, as to the dismission of the suit hi 
the Supreme Court. 

The answer of Eller adopts the answer of Hamilton, 
as to the transactions between them, and avers his be- 
lief, as to those stated to have taken place, upon the 
transfer of the note to the plaintiff, (t avers the pay- 
ment by Eller for Hamilton of three debts — ^^one for five 
dollars, and another for ten, and one to J. M. Alexander, 
which was credited on another note, held by Hamilton 
on him. It denies that the property, tendered by him, 
was as worthless as the bill alleges, and avers that the 
payments made by him for Hamilton, and money actual- 
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ly advanced and articles furnished for the support of 
bim and bis family, has kept him from that time indebted 
to the said Eller. The answer further alleges, that Eller. 
made the tender under a mistake of tlie law, that, as the 
plaintiff took the note before it was due, he believed be 
.held it discharged from any equitable defence he might 
have against Hamilton, and that the plaintiff took the 
note, under a full knowledge of the agreement between 
Eller and Hamilton, as to the right the former had ia 
taking up debts against the latter, and that he had been 
taking up such debts and claims, that they should be ap* 
plied to the discharge ot the note. It further alleges, 
''that he complained to the plaintiff and endeavored to 
shew him the injustice of his course, claimed his pa}'- 
ments to the said Hamilton at once, on learning he was 
ipoing to insist on trying to collect the said note from this 
defendant." It then avers, "that the debts, so taken tip 
by this respondent for the said Hamilton, were taken up 
as above set forth, and, if not actually applied, were in- 
tended to be applied to this particular debt/' It admits 
the directions given to the counsel in the Supreme Court 
in the suit at law. 

On the coming in of the answers, a motion was made 
to dissolve the injunction theretofore granted, which was 
refused, and the defendant, Eller, appealed to this Court. 

The power of a Court of Equity to grant the relief 
asked for in the bill is not denied. It is, indeed, a famil« 
iar principle, and exercised in proper cases to restrain a 
person, who has parted with his equitable right in a con« 
tract, not assignable at law, from interfering to prevent 
his alienee using his name in enforcing it in a Court of 
law. The right to do so is considered a part of the con* 
tract, 2 Story^s Eq. Jw\, sec. 1040, and Equity will com 
pel the assignor to permit the use of his name, sec. 1050. 
The defendants say, however, that the circumstances of 
this case do not bring it within the operation of this rule. 
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We have taken a different view of the case, and agrtm 
With hit Honor below, that the injonction ooght,not to bo 
dissolved. The defendant, Blier, was indebted to his co« 
defendant, Hamilton, in several notes, the one now in oon« 
froversy being the last falling doe. This, the only one 
we have any thing to do with, was payable in specifioar« 
tioles at a fair val nation. It was, therefore, not a8sigtia4 
Me at law, and, when sold to Deaver. the plaintiff, the 
assignment transferred only the equitable right to tbor 
money secured by it. In order to collect it at law, he 
Was oi>(iged to bring the action in the name of the ori« 
^nal payee, Hogh Hamilton. This he did ; and, upon a 
tbreat on the part of the nomimit plaintiff to dismiss the 
aoit, this bit! is filed. The bill sets forth a clear case for 
the interference of the Court, unless the answers have re* 
moved the plaintiff's equity. The answer q£ Hamilton 
atteges, that v(hen be made his transfer of the note to the 
)>)aintiff, be informed the latter, that it was a part of the 
agreement between him and Eller, that, although the noim 
was fmyable in speciiic articles, it might be discharged 
by Eller, by taking up and paying other debts dae by him 
io other persons ; and that Eller might stilt possess the 
right to do so; and that, if Eller did not agree to tho 
Iraneier, the contract between him, Hamilton, and tho 
^ilaintlff, was to be caneeii-ed and the note returned^-* 
This answer is adopted by Eller as hts» The first obser^ 
vation sueh a statement suggests is. of what possible bone^ 
fit eoald the note be to the plnintiS, if the debtor, Eilert 
was at liberty to discharge It, by purchasing or procuring 
daimsto the amoont of it. The lult^^r, it is admitted on 
atl hands, was entirely insolvent. But, farther, the bill 
alleges, that, »pon the transfer of the note to the plains 
iiS^ he netified the defendant, Eller, of the fact, who 
^j^omfsedto pay it; and that he, the plaintiff, attended* 
-at Ae time when the note fell due and at the place 
^dleeignated, to vecelve the articles, when the defendant 
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temiered to him an old cow and two horses of little 
or no value. Eiler in his answer makes no reply t9 
ihe allegation of notice or the promise to pay, bat 
slurs the whole matter over by stating, that tmmeifiVi/e^y 
upan learning that the plaintiff was going to insist m 
trying to collect the said note from him, he complained 
to him the injustice of his course and claimed his pay^ 
ments to the said Hugh, &c. This allegation on the 
part of the plaintiff is a material one and the failure 
of the defendant, Elier, to notice it, deprives the aur 
swer of that fullness on this point) which is required 
in answering a bill praying an injunction^ The alle? 
gntion above stated is not answered, and we must con^ 
sider it, pro hac vice, as true; If not true, EUer would, 
immediately upon being notified of the transfer, have^ 
claimed the privilege, and not have given an unquali- 
fied promise to pay. And, indeed, so far from claim* 
ing the alleged privilege, at the time the property was 
to be delivered, he actually tendered articles, as de« 
scribed in the note, which he avers were valuable. 
1 Towards the close of his answer, the defendant, £1* 
ier, states, 'Hhat the debts, so taken up by this respon* 
dent for the said Hugh, were taken up as above set 
forth, and, if not actually applied, were intended to be 
applied, to the payment of this particular debt'' The 
t>nly debts of Hamilton, which the answer sets forth in 
the preceding part of it, as having been taken up by 
'Eller, were the 95 and the $10 debts, and the one to 
A!exander, and the latter, it is admitted, was applied 
to another note, held by Hamilton on EUer. It is true, 
he commences the statement of the payment of these 
two small notes, by saying, "this defendant does not now 
recollect each particular debt paid by the said Hugh,' 
&c. It is natural to presume, that, in taking up claims 
against an insolvent man, by which the defendant ex- 
pected to discharge a claim against himself, he should at 
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least make a memorandam of them ; and it is not to be 
presamedv that he woaid fail to lay sach memorandam 
before his solicitorv who drew his answer. He ought to 
have set forth in his answer, specifionlly, every debt of 
Hamilton he did so take np. But a sufficient answer to 
this portion of the defence is, that the defendant has al- 
ready been allowed the full benefit of it. The bill seta 
forth, that, on the trial at law, the defendant, Eller, was 
allowed by the Court to prove what payments he had 
made for and on account of Hamilton ; and that a pay* 
ment of 940 was proved by him and allowed by the jury* 
which was, in truth, a payment made on a preceding note. 
This allegation is not answered by the defendant, Eller* 
It is not to be doubted, that, on the trial at law, he brought 
before the jury all payments and sets ofl^ to which he was 
justly entitled. If he did not, it was his own fault. 

It has been repeatedly decided in this Court, that, on a 
motion to dissolve an injunction, it must appear, that the 
answer fully meets the plaintiflTs equity. It must not ba 
deficient in frankness, candor or precision, nor most it bo 
illusory. In all these particulars, the answers in this 
case are defective. Little v. Marshf 3 Ire. Eq« 18, Miller 
V. Washburn^ 3 Ire. Eq. 101. 

We see no error in the interlocutory order made in tho 
uause below. 

This opinion will be certified to the Court of Equity of 
Buncombe County, and the defendant will pay the costs 
of this Court. 

Paa CuftiAM. Ordered and decreed accordingly. 

E 
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A ttestator demised to his son A. a ceiialn traot of land, and to hia loa W. 
another tract, and directed, that- A. shoald erect on W.'a laud a dwelling 
house withia ten years from the date of the will, and, to enable him to do 

. 80^ lent A. the use of a negro man and a wagon and four horses fbr ten 
jears. At ihecnd of the ten years the house had bean conmeneed, hat 
was not finished, and what had been doue was not done in a workmonUfta 
mannuer ; Held^ that W. was not antitled to reooTer from A. the hire er 
profits of the negro and wagon and horses, but that he was entitled to ra* 
coTet sncb a 'sum as would be snttcfent tx> anabla him to finish the house 
in a workmaallke mannar. 

I 

Caiase removed from tbe Court of Equity of Rowan 
.GouBty^ At the Spring Terrm 1850« 

No counsel for the plaintiff. 
Cra^^ for the defendai^. 

Pearson, J. The will of James Brown contains the 
folfowing clause : ^'I will and bequeath to my three sons, 
James L. Brown, Alexander Brown, and William M. 
Brown, the tract of land, whereon I now live, to be divi- 
ded equally among them, Alexander to have the house, 
where I now live ; James to have the house wbere he now 
lives^and William to have his part on the G^st sjd« of 
Cram Creek. It is further my will, that Alexander have 
a^ood dwelling house and kitehen 'built on William's 
part, within ten years from the date of this wil^y and that, 
at the expiration of ten years, my son William shall have 
the right, either to take the part of the land on the east 
side of Cram Creek, or that part on which the house is 
situated, in which I now live, and to enable my ton AI* 
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epcander to build the boa9e and kitchen as aforetaidi I 
xg'Hl him my Mgro mao Primus and a wagon and four, 
l^ses (or the term of ten years as aforesaid" 
, The testator lived about eighteen months after the date, 
of the will, and, upon his death* Alexander took the ne* 
gro and wagon and horses in his possession and had the 
use of them. He also bnilt a dwelling house and barn; 
on the east side of the creek and has possession of the 
house, in wliicb the tostator li?ed and the land attached 
thsreto* William has bad the use and possession of the 
^nd on the east side of the creek. The barn was baiH 
ipstead of the kitchen by agreement The bill was filed 
a,fter the expiration of ten years from the date of the wilL 

Tb^ plaintiff allegesy that the defendant has failed to^ 
build a good dwelling house, such as the testator intend- 
edy on the land on the east side of the creek; but on tbc^ 
^Utrary* has erected a log cabin not worth mora tlyan 
^l^^ftAud that the use of the negro, wagon and horsea 
has ba^n worth to the defendant 91000. He further aU 
lieges, that be has elected to take the land on the eas( 
$(ide of the cr^ek* The prayer is, that the defendant b^ 
decreed to account feu* the profits derived (rom the use of 
tbQ negro» wagon ^nd horses» and p^^ the sftmo to tb(| 
pli^ntifi^ and. for general relief. 

Tb^ defendant insists, that tbq house erected by him i^ 
A gQpd dwelling hou^e, worth 8400, ^nd avern, that it if 
^ucb a house as was intended by the testator { he §ayiw 
(bf^ value of the negro« wagon and horses is greatly qirer^ 
rated by the plaintid*, and alleges, that the laod, wt^o|^ 
he has, is of much less value, than the land on the east 
sideoftb^ creek, and. that he has always bean witling 
and is now ready to give up the land assigned to him and 
take the land on the east side of the creek, according to 
the intention of the testator, if the plaintifi*elects to do so. 

We are satisfied from the evidence, that the house, 
which the defendant commenced building, would, provi- 
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ded it had been finished in a workmanlike manner* and 
made comfortable, have been the sort of honsa that was 
intended by the testator ; but it was left unfinished and 
the work put on it was not at all suitable ; it is not wea« 
ther boarded, the floor, considering the materials and 
workmanship, scarcely deserved the name of a floor, and 
the inside work was not attempted. 

The plaintiff is clearly not entitled to the specific relief 
prayed for. The testator does not intimate an intention, 
that he should have the value of the services of the negro, 
wagon and horses in lieu of the house, but we think, he is 
entitled to compensation, and has a right to such an a* 
mount in money, with interest from the expiration of the 
ten years, as wonid hare been required to finish the dwel- 
ling bouse in a workmanlike manner, so as to make it 
comfortable. 

' The defendant is greatly in error, if he supposes, he can 
refuse to build the house and keep the profits of the negro, 
wagon and horses, and acquit his conscience by ofiering 
to give up the land intended for him and take that of his 
brother. The testator intended to give the election to the 
plaintiff, after a suitable house was built by the defendant, 
and it is a fraud upon this intention to refuse to build the 
house and thus cheat the plaintiff out of the right of elec* 
tion given to him, after the property should be put in the 
condition directed by the will. There must be a refer- 
ence to ascertain the amount that it would have cost to 
fiotsh the house with good materials in a workmanlike 
manner, so as to make it comfortable. 

, Pes Cvbiam. Decreed accordingly. 
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A clerk and master is not entitled to anj specifie fee for iMoIng a sobpeMft 
for a witness to appear before him to give his deposition. For sseh tar* 
^ee be u to he compensated as the Coa?t may think proper. 

This was a motion by Eoyden in behalf of the plaintifla 
for a re-taiation oT ilie costs of the clerk and master be* 
low, the cause having been removed to this Court and 
compromised at this term. The Coart directed the mat 
ter to be referred to the Clerk of this Courts who made the 
following report : 

''The Clerk of this Court, to whom this cause was r« 
ferred for re-taxation of the costs in the Court below begs 
leave to report : That the only exception alleged is, that 
there Is a charge of one dollar to the clerk and master for 
«ach summons he has issued for witnesses to attend m 
the cause. This charge the Clerk believes to be wrong 
and that it ought to be struck out of the bill of costs. 

*'The charge is to be attributed to the wording of the 
Act of Assembly, allowing fees to the clerk and master* 
which gives one dollar for ^each subpaaa, writ or otiier 
process,'' which the clerk understands to reler to the pro- 
cess, by which defendants are brought into the Court of 
Equity, and not to a summons for a witness. 

**The compensation for taking the testimony, in which 
is included the issuing of sobpoMias, is embraced in the 
following words of the Act of Assembly of 183d, Rev.Sf. 
eh. 105, ^for a report stating an account not exceeding 
filty dollars,'' and the Act of 1843^ ch. 50, authorising 
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clerks and masters to take depositions, sec 2, **The clerks 
and masterssball be entitled, for taking depositions, to sach 
compensation as may be allowed tbem by the Court, to 
vrhich the depositions are returnable, to be paid as the 
Court may direct by either party or by both, in such pro- 
portions as the Court shall decree, to be taxed with and 
as part of the costs." ^ 

"AH'wnich is respectfoHy iSabmitted. 

JAS. R. DODGE, Clesk." 

Tfcrc report having been read, ft was ordered by the 
Court that it be confirmed, and the costs be relaxed ac» 

cordingly, 

* » - ' ' '■' 
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ANDCRSON MltCHELL &. AL. vs JOHN H. DOBSON j> AL. 

« * • 

Wkere A. aiftl B., as eo-partoers, gaTe a note to C, and ftftwrwirdt Iho^v- 

; |Mi«i««rikip of A* and E. was disiolTtd, & agreoing toi pay.ftU tkadabM, 

an4 A ^artnmhip vas then formed between B. and C^ Held^ thai Ihls 

did not operate as an extinguishment of the note, unless it was so ez- 

* pressly agreed betwee n B. and C. at the tinie their copartnership was 

*' fdfmed, althmigh it is alleged in the bill, that this note was toD»rm npsfet 
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i Cause r/emoved froaa. the Court of £t|QUy aT WUkeg 
County, at tbe^p^jlng Ti$ri» l>&Si^. .i 

t.;6ainUei.E..Patter«i9»^^d -WilU^oi -H^ Mmtkn wet^ 
:ptitU^ts.99^c^md,on 4h^ ^ner^Auiile businesa in Wilkig^ 
^Hiioiighf^aAdi lA B&pf^m^if !kiW,^ib^y: borr<m;e4 .from 
^»|ftnlJr)-SsMc^r!tin,ii^4>ro|ber<?f WIHlam B*> 4he»ujn0f 
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#900, for wfiich they gaTe their promissory nete. Tri 
Janaary T840, Patterson and Martin dissolved, and thto 
latter undertook to pay all the debts of the firm, and 
Mitchell and the other plaintiff beeame boand with him 
in a bond to Patterson for his performance of th« nnder* 
taking. In January 1S41, William H. Martin and Ben* 
jamin S. Martin entered into articles of copartnership tti 
a store in Wflkesboro*, to be conducted by William H- 
under the name of William II. Mnrtin & Co., and in % 
tavern in the same place, to he conducted by Benjamin 
S., ander the name of Benjamin S. Martin & Co., and 
each of them was to pat in stock to the amount of $900^ • 
that of William H. to be in merchandise and that of Beit* 
'jamin S. to be in money, eiich pa3Mng interest on any de* 
ficiency at his stock and sharing the profits and losses 
equally. The business continued until 1944, when the 
firm aind each of the partners failed, and they both after* 
wards took the oath of msolvency, leavinga large amouftt 
of the debts of the firm unpaid. Before doing so, hdvf* 
ever, Benjamin U. Martin endorsed the note to his fa- 
ther, John Martin, in 1845, and the latter endorsed it, in 
trnst for himsell, to the defendant Dob«on, who brought 
nn action on it, against Patterson and the three Martirik 
'and recovered judgment in 1847. 

The bill was then jiled against Dob^on, rfte 'M6rH^ 

and Patterson, and alleges, that Benjamin S. Martin 

knew, that, by the contract between l^ittersoh and Wil- 

^ liam H. Martin, the latter was bound to pay the no(>e of 

9300, and all the other debts of Patterson and Mftrtin* 

land that the plaint ffs were his sureties therefor, andlfcatJ 

•with that knowledge, in 1841 he Jpassed the said not*, 

^then over doe, and the sum was named, as so much ca^« 

tal stock paid in by Benjamin S. The bill thereupon 

^charges, that, inasmuch' as William H. was to paytffe 

'debt, tbe same was thereby extinguished, and wasso c6M 

Videreft between those persons durihg the whole iafatldn 
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of the partnership ; and that, afterwards, by a combina* 
tion between the three Martins, with a view of reviving 
the note and raising the money from Patterson, and uiti* 
mately eharging the plaintiffs upon their bond of indem- 
nity to Tatterson, the note was endorsed as aforesaid to 
John Martin in trust for his two sons or one of them« or 
without any valuable consideration, and then by him en- 
dorsed to Dobson, as before mentioned. The prayer is, 
thai it may be decreed, that the debt was extinguished 
before the assignment of the note to John Martin, and 
that Patterson may be restrained from paying the judg* 
meni at law, and Dobson be perpetually enjoined from 
enforcing thefiayment thereof. 

William H« and Benjamin S. Martin deny positively^ 
that the note was paid in or received as a part of the 
iitock of the latter in their partnership, or was in any 
manner paid or extinguished, or so considered by them ; 
and they say* that Benjamin S. Martin paid in his whole 
stock in cash raised by him from other sources ; and John 
Martin denies, that he has any knowledge or belief to the 
contrary. They all state further, that the note was en* 
dorsed to John by Benjamin, in consideration of money to 
A much larger amount, paid by him, John, as the surety 
of Benjamin & or of the firms of Benjamin S. and William 
H. Martin. 

Boyden^ for the plaint ifls* 

Hm C* Joneif for the defendants, 

RuFHN, C. J. Upon the evidence, the conclusion of the 
Court upon the points, on which the parties are at issur^ 
would, probably, be, that the note of Patterson and Mat* 
tin, though not endorsed to William H. Martin & Co! 
was transferred to the firm, as a part of the stock of Beu* 
jamin S. Martin, and, moreover, that the sums, which 
John Martin appears to have paid as the surety of his 



AUGUST TERM, 1S50- 17 

Mitcliell V9. Uobsoo. 



sons, was in fact paid by the sale of properfj\ which le- 
gally belonged to the sons, so as to prevent that from ooa* 
stituting a valQable consideration for the note. If the 
cause^ therefore, depended on those points, the decree 
would, probably, bo for the plaintiffs, especially as tbo 
argument of bad faith, in making the assignment to the 
father without consideration, is much fortified by thosub^ 
/lequent devices of suing in the nan^c of Dobson. and oiak* 
ing the persons, for whose benefit the suit was brought* 
parties defendant with Patterson. But the decree mast 
be against the plaintiffs, because, upon their own shew* 
ing, the case is against them in point of law. The bill 
does not allege, that the note was paid by Patterson and 
Martin, or either of them, to Benjamin S« Martio. On the 
contrary, it states that he paid it into the firm, as a sub* 
sisting tiote, in part of his stock ; nor does it allege, that 
j>ayment was made to the firm by the makers, nor set 
forth any facts from which actual satisfaction of thenota 
to the firm bv William H. Martin or afterwards can Im 
inferred. It is not stated, even, that he paid in his owa 
share of the stock, much less that he is now or ever was 
in advance of the firm. As far as appears, then,tbe debt 
is still justly due to the firm, and is much needed for tb# 
creditors, to whom, the bill states, this insolvent firm ia 
indebted to a Hrge amount. The bill, indeed, does not 
put the right to relief upon the equitable ground, that th# 
debt had been once sntisfied by payment, and therefore, 
that it was against conscience to raise the money a 
second time ; but it rests upon a supposed extinguish* 
mentof the debt, by reason that William H. Martin had 
obliged himself to pay this debt, and he was one of th# 
^persons, as a member of the firm, to whom it was to be 
-paid. Now that is a doctrine of the common law, and 
.might have put the firm to difficulty, as to an action. on 
.the note, if it had been endorsed. A Court of Bqnity, 
however, prooeeds upon no such priuciple of extini^nish- 

F ' 
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Aient,bat tho contrary one ofrelieving againsf it genetal* 
ly, when produced by the law ; and hence, equity enter- 
tains suits between partners and charges each with what 
he justly owes, without regani to the form of security of 
its validity or invalidity at law. In this case, indeed^ ihevd 
was no extinguishment, as> has been determined in theao* 
tion at law p for th<e note was not endorsed to the firm^ 
but stood in the name of the payee, Benjamin S Martin». 
in trust fov the firm, as we are now considering the ques* 
tion. The oth«r partnen,. William H,. could not^xtinguish 
it without the consent of his eompanion ; since, it would 
be taking the effects oFthe-fimi^, t<^ s&tisfy his personal 
^tig^gements to Patterson. But it is not pretended that 
he attempted to do. Consequently, Patterson and Martia 
became equitably the debtors to William H. Martin & 
Co., upon this note, and ought to have been charged oa 
their books as such, and the rights of the partner, Benj^*- 
ihin S. and the creditors of the firm, require that Patter* 
ton and Martin should now pay it, as it has not been done 
hitherto. If, indeed, the two brothers had agreed that 
Ihe old note should be cancelled or considered paid, and 
that William H. Martin, by himself, should be the debtolr^ 
to the firm for the amount and Patterson di-schargedi it 
would be diflferent. But there is no evidence at all of 
ffi^h ati agreement, nor is it charged distinctly, or other* 
Wise than as legally to be inferred from the fact, that Wil« 
fiam H. Martin bad bound himself to Patterson to pay 
this debt, an inference, already shewn to be inadmissible. 
It is true, it may be said, that John Martin claims the noto 
jbr itimself, though he iis not entitled to it, but holds it ia 
trust for the firm, and, therefore, that William H. Martia 
tiai liti ititerest in it, and to that 6ltent the plaintiflT ought 
t6 be^relieved. But the bill i^ nbt framed with that view ^ 
iMrtht interest of each partttdf can only be ascertained 
^y tnkin^ an acconnt of this tmrtnera^ip, and ascertaining; 
lift i)(Rr)>h])l/fbr dfvisioii) after tht^ pttyment of all debta^ 
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llHOg that -does not exist, aeo^rdiog 1m the ttatemeott 
of the bill. The Coart is obligod, therefore, to dismiss 
the billy and, though reluetantl/i with costs* 

Paa CoRiAM. Decree aoeerdinglf • 



QEOROB MOSTBLLER vc JOSEPH B08T. 

iHitrs tfro oopftrfnen give s bood to s third ptmn, ss baCWMs thotsilffS 
••ah !• oonid«r«d !■ Eqailj •• wntij for th^ othM; sod, •• rach, Is it* 
gstded as • ertdi(«T sad hM s right to •!! his pririleges •• •■•b 

If A. 000 of the oopartnen beooacs iasoWeBt, end B., th« other portnei^ hos 
to p^j • debt from the ftmi> B. hao an eqaitable lien upon s bond, whieh 
he had gi? en to A , before the eommencement of the oepartnenhlp, end If 
A. anigns this bond to another person, the naeignee it liable to the aaaM 
•qalty, whioh B had agaioet A. 

When a note or bond is aetigned, after H beconea da«s the aaiigaec^ 
though for Taloablo ooneideration and without notice, holde it, sabject ts 
all the eqaitiee, which the debtor has against the assignor. 

The oases of WiUktrng r. HeZme, 1 Dot. Eq. 151, and Liiile ▼. Mmr§k^ i 
IH. Fq. 18, lAted and approved. 

• 

Appeal from an interlocutory order of the Coart of 
Equity of Lincoln Coanty, at the Fall Term ia40» his 
Honor Judge Caldwell presiding* 

ThompsoUf for the plaintiff. 
Craigt for the defendant. 

Nash, J. In the year 1842, the plaintiff, being indebtedl 
f;<^ the defendanti Jacob Bost, executed and delivered to 
bim two several bonds, on^ for the sum of ( 1 19| dated th^ 
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I3lh January of that year, and payable one day after date, 
and another for 8206 25, dated the 6th of January 184^, 
and payable the 1st of January 1843. In the Spring of 
1844, the plaintiff and defendant, Jacdb, entered into a 
partnership for nnaking and vending a smut machine, the 
patent right to which, they purchased from one L. D. 
Childs, and for which they executed to him, three bonds, 
each for $1000, payable six months after date ; two of 
these bonds were discharged, jointly by the obiigors, and 
the third by the plaintiff alone. The bill charges, that 
the defendant, Jacob Bost, for the purpose of avoiding the * 
payment of his share of the last bond, given for the pur* 
chase^f the patent right, and also the heavy losses in- 
curred in' the business in which the}^ were engaged, trans- 
ferred all his property to divers persons, and assigned 
over to the other defendant, Joseph Bost, the two bonds 
first mentioned, and dated the assignment as of the 21st 
of August, 1847 — that the assignee took the bonds with* 
oiat paying any consideration, and with a full knowledge 
of all the above facts — and with a view to throw upon 
the plaintiff the payment of the whole of the judgment, 
obtained upon the third bond to Childs, upon which an 
execution was then issued — and the last payment, made 
by the plaintiff on it, was on the 4th of September 1847. 

The bill further charges, that Jacob Bost has moved to 
the State'of Mississippi, and is insolvent. The defendant, 
Joseph Bost, has sued the plaintiff on the two bonds, so 
assigned to him, taken out executions and threatens, to 
levy on bis property. The bill prays an injunction, <fcc. 

The answer of Joseph Bost is filed the 20th of October 
1848. It denies, that the assignment of the two bonds to 
bim by Jacob Bost was antedated or without considera- 
tion or with any fraudulent intention. On the contrary, 
he avers, that the assignments were made on the day 
they were dated, and that he paid cash for them, and de* 
nies that he purchased with notice of any equity claimed 



\ 
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by the plaintiflT, or that .he had any knowledge of the co« 
partnership transactions, **but refers to the answer of bis 
CO defendant, when it comes in, in answer thereto, and- 
as a part of his answer, and submits, whether if they be 
true, his rights are to be affected thereby." 

The answer of Jacob Bost,the other defendant, isswora 
to on the 6th of April 1849, and filed at the Spring term 
1849, of Lincoln Court of Equity. This defendant denies 
that he transferred any of his effects to defraud any of 
his creditors— ^and avers that the notes in question were 
transferred to his co defendant for a valuable constdera* 
tion, and that in cash — that he owed Joseph Bost for mo* 
ney borrowed, with which he purchased a tract of land 
in Iredell County, which was afterwards sold by the she* 
riff, and purchased by the defendant, Joseph. 

The plaintiff is clearly entitled to the aid of the Court, 
in restraining the defendant, Joseph Host, from enforcing 
his judgment at law, at this time. By the purchase of 
the patent right of the smut machine and the agreement 
between the plaintiff and Jacob Bost, they became part- 
ners in the business of making and vending them. Great 
losses were sustained by the firm and many debts incurr* 
ed, for which they were jointly and severally liable ; all 
of which were paid by the plaintiff, as he alleges and not 
denied by the defendants. 

Before entering into the partnership, Mdsteller was in* 
debted to Jacob |)ost in the two bonds, the subject of this 
dispute, which were both assigned to the other defendant, 
nearly five years after they became due. One falling due 
on the 14th of January 1842, and the other the Ist of 
January 1843, and the ctssignment, as alleged by the de- 
fendant, was on the 21 U of August 1847. By the bonds 
of one thousand dollars each, given for the purchase of 
the patent right, the plaintiff and defendant, Jacob Bost> 
were each a principal debtor to the obUgee-— but as be^ 
tween themselves, each was a suretv for the other to thd 
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amooBtofone halfof the money doe on the bonds. la 
Equity, a surety, in respect to his liabili(;y, is regarded an 
a eroditor and has a right to all his privileges as one«— 
Here» the equity of the plaintiff arises from the inability 
to pay or insolvency of Jacob Bost. The right of the lat ^ 
twf to assign the notes in question was lost, when be be- 
aame unable to exonerate the plaintiff from the payment 
•f the portion of the 91000 bond,for which the plaintiff was 
Us surety and which he has paid. The debt, which 
Mosleller owed faln^ ought, ia good faith, to have beeft 
retained by him as an indemnity in part of bis loss. As 
the notes then in the hands of Jacob Bost were Uable to 
the equitable claims of the plaintiff against him, it would 
be contrary to just principles, that his assignee should ba 
placed in a better position than he was; WiUiams v, 
JBelmef I Dev. Eq. 151. Upon the insolvency of a princi* 
pal, H surety may retain any funds belonging to him in his 
^ands, and when be owes his principal, who becomes in* 
solvent, and who assigns the debt for value, the surety 
may retain the amount against the assignee. Do. 16S, 
But the claim of the defendant, f oseph Bost, to enforce 
the collection of these notea out of the plaintiff is entire* 
}y untenable. A^hen a note or bond is assigned after it 
falls due, the assignee over for valuable consideration 
holds it, subject to all the equities, which the debtor has 
against the assignor, and this upon the clearest principles 
of Equity. The equity, which the debtor has, is prior to- 
any aoquired by the assignee. In this case the assignment 
was nearly five years after the note came to maturity.-^ 
Whether, therelore, the defendant, Joseph, knew that the 
plaintiff had any equity against Jacob, is imnaaterial. He 
Jbolds the notes as bis assignor did. Upon another groQudy 
the injunction ought not to have been dissolved. The aa« 
awers are deficient in frankness and precision and are iU 
hisory. Little v. Marshy 2 Ire. Eq 18. It Is charged i^ 
the biU« that the assHgnment was without consideration, , 
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The aoswan hoiit state, that Joseph gave a valuable eoo* 
sideratioDt io cash — but neither of them state what was 
the amount of the coasideratien. Jacob says he had bor> 
rowed money from Joseph to parchase a tract of land^ 
which was subsequently sold under an execution against 
him. Joseph bought it. As to this fact (if it be one) tha 
answer of Joseph is silent. He is content to say he paid 
for the notes in eash^ and neither answer states at whoeo 
instance the land was sold by the sheriff* what was tha 
amount of the debt, or what Joseph gave. Again, the bill 
charges the insolvency of Jacob or his inability to pay bis 
4ebl«# Neither aASwer replies U> it 

We repeat, the aaswessare neither frank, faH, nor pre* 
eisei and are manifestly erastre. 

The interlocutory decree below, dissolving the iigunc* 
tion» is erroneous^ This opinion will be aertifiod to th# 
Ocurt of Equity for Lincoln Goonty, and the defeadaalft 
must pay the costs ef this Court. 

Pee CaaiABC Ordered accovdingty* 
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f 

A teslatrixy in one clause of her mWf deyised as follows : <'I irill that all 
the balance of my property, not herein disposed of, be sold by my execu- 
tors, and, after my debts paid, the proceeds of the sate to be diTided into 
three divisions, one to A.^ one to B., and the tliird to be held hj mj ox* 

. oootors for my neg^oes^*' ^c. By ODother claaw, die had directed her 
negroes to be emancipated ; and it had been decided that the negroei and 
the fund given to them did not pass by the 'will, but fell into the residue; 
it was now held, that these negroes and the property bequeathed to them 

' eonttituted the primary fund for the payment of debt»i 

It is tho general rule, that independent of any intention of the testator, and 
without any particular charge on it, the law throws the burthen of pay* 
ing the debts on property, as to which there is an intestacy, unless thero 
be an exception of it, or a charge of the debts, ^c, be fixedj by plaia 
words or implication, on other property exclusively. 

A mere charge of debts on a particular part of the estate will not exonerato 
a fund, on which there is a prior liability ; for the charge may at well 
bt taken, as making that fund auxiliary, as intending to place it in front. 

There must be something to change the order, in which, the law says, tho 
different parts of the estate are applicable, when the testator does not di- 
rect otherwise. 

The cases of White y. Green, 2 Dev. £q, 35, Wortham t. Rohards, 2 Der. 
£q. 173, Frater v. Alexander , 2 Dev. Eq. 348, and Dickson T. Cotton, 2 
Dev. 4* Bat. Eq 272, cited and approved. 



Cause removed from the Court of Equity of Mecklen- 
burg County, at the Spring Term 1S50. 

The bill is to obtain a construction of the will of Anna 
Boyce. After the cause between these parties was heard 
in August 1849, G Ire- Eq. 130, a question arose between 
ibe executor and the residuary legatees and next of kin, 
out of what funds the debts of the testatrix and the charges 
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of the admiDistratioQ are payable. The will, in the sixth 
clause gives a certain fund to the slaves of the testator, 
and then in the eighth clause proceeds thus : *"! will that 
all the balance of tny property, not herein disposed of, 
be sold by my executors, and* after my debts paidy the pro* 
ceeds of the sale to be divided into three divisions. One 
third to go to the use of the associated reformed church 
at Sardis ; one third to be equally divided among my 
brothers and sisters' children : the remaining third of the 
proceeds of sale, to be held by my executor lor my ne« 
groes,** &c. Wben the cause was formerly before the 
Court, it was held, that the slaves and the funds given to 
them in the sixth and residuary clauses did not pass by the 
will; and the executor, considering that they constituted 
the proper fund for th^ payment of debts and charges, as 
being a surplus not disposed of, was proceeding to ad* 
minister the estate on that principle, wheii he was for* 
bidden by the next of kin, who insisted that the same was 
payable out of the residue given in the eighth clause; 
and thereon the executor now prays directions. 

Osborne and Wilson^ for the plaintiflT. 
Johnson and Thompson^ for the defendants. 

RuFFiN, C. J. The Court is of opinion, that the undis* 
posed of surplus is liable in the first instance for the debts 
and expenses It is the general rule, that, without any 
particular charge on it, and independent of any intention 
of a testator, the law throws the burden on property, as 
to which there is an istestacy, unless there be an excep* 
tion of it, or a charge of the debts, &c., be fixed, by pla'a 
words or implication, on other property exclusively.— 
White V. Green^ 2 Dev. Eq. 45. There is no direci ex- 
emption of this surplus.; and the only question i^, whether 
there is such a charge on the residue given in the will, as 
fixes that with the burden expluslv^ly ao^exonsiAteathe 

G 
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sarplas* A mere charge of debts on a particular part 
of the estate will not exonerate a fund, on which there is 
a prior liability ; for the charge may as well be taken* as 
making that lund auxiliary, as intending to place it in 
front. There must be something to change the order, in 
which, the law says, the different parts are applicable* 
when the testator does not direct otherwise. Wortham 
V. Retards, 2 Dev. £q. 173 A direction to sell the resi* 
due, and then, that the money thence arising should be 
disposed of as follows, viz : All my just debts be paid ; 
and then to A. and B. S50 each, and all the balance to C. 
was held in Fraser v. Alexander, 2 Dev. Eq. 348, to be a 
precise division and appropriation of that fund to those 
purposes, and that, as C. was only to have the balance of 
the **money thence arising,^ he could only get what re* 
mained of that fund, after the other purposes had been 
answered out of it. But there is no such precise diree* 
lion In this case, nor any thing more than simply a re* 
cognition of the charge of the debts, imposed by law on 
the residue of her estate, which she knows and says must 
be paid before the donees of the residue can have it- 
There is no declaration, that the debts are to be paid, at all 
eirents, out of the residue thus given, but a charge merely, 
which expresses no more than the law would, had the 
will contained not a word on the subject* Upon such a 
case, besides the authorities already cited, Dickson v. CoU 
ioHf 2 Dev. & Bat« Eq. 292, is directly in point, that the 
other parts of the estate, thus charged, are not liable, t)Ut 
upon a deficiency of an undisposed surplus. A declara* 
lion must be made accordingly ; and the executor will 
pay the costs of this suit also out of this fund, which will 
be allowed in his accounts. 

"Per tkitXAM. Declared accordingly. 
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B. 8. BLANTON m. B. Q. MORKOW. 

laordertopMiAttltototlitiattNtldfaraMladflnBtaUi pMtoial 
I y, mM a«4«r tsMiUMi, U ii BeoMHtfy tluil Ui« ffoptrty iliMld ba I 

Tb« sheriff, who has an exseaiioii agaiasi a ranaiadar-naa, hasa tighl i^ 
aetsa tha propertj ia posaessicm of tlie tenant for life and bring it to tha 
plaoe of sale. 

Thaeaseaof Aardy ▼. /(S/ptfr, 3 Dev. 166, Kmigki r. Lemky S Ihff^U Bal* 
l^ and MtDomM ▼. J^eam, 3 Hawks 110, aitad and ap|Mvad. 

AppcAi from thedeoree of theCoartof Equity of Rathat^ 
ford Coanty, at the Spring Term 18d0, liis Honor Jodg« 
Cjaj>wBLL presiding. 

Stith Mayes devised and beqaeathed eertain real and 
personal estate to his wife for lifOf and then orer to bin 
son, James F. Mayes, and nine other ohildrenveqoaity t^ 
be divided among thenL A part of the personal estate 
consisted of fourteen slaves, and* during the life of ths 
widow and ^hile she was in the enjoyment of the pro* 
party under the will, James F. Mayes sold and assigned 
all his interest in the slaves and other parts of the estate 
to E. 6. Morrow on the 8th of November 1980. In Sep* 
tember 1844» Hiatt MeBumey recovered a Jndfflient 
jigainst the said Morrow, and, in December 1847» a jimi 
faeiojf WAsdirected and delivered to the sheriff of Claavi^ 
laBd Couoty» who, on the Idth of March 1838, offered for 
iale under it ^'the defendant E. G. Morrow's mtereel la 
the estate of Stith Mayss, consisting of foorteen negrees/* 
vben Bf L Blanton became the parobessr at the price 
of •9C». , At tha liine of the sale no oao of the n^pNm 
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wasprcseut, but eight of them were in South Catrolina or 
in Rutherford County, and the others were in the posses- 
sion ofdiflTerent persons in Cleaveland, to whom the} had 
been hired by the tenant for life ; but the sherifi* made 
known their number correctly, and described them as be* 
ing **men, women and children/' Mrs. MH3'es died in April 
1848, and, in August following, a bill was filed by some 
of the children of Stith Mayes, against the others and 
against Morrow and Blanton, for a division of the estates* 
real and personal, or a sale thereof and a distribution of 
the proceeds. By consent of all parties, a sale was made 
for the purpose of partition ; and it was agreed by Blan* 
ton and Morrow, that the question of right, as between 
them» should be determined by the Court, upon the facts 
to be ascertained upon an enquiry. It was accordingly 
referred to the master to enquire into Blanton's title, un- 
der the purchase from the sheriff, and upon the report the* 
ease appeared to be, as above stated. Upon considera* 
tion of it, the Court was of opinion, that Bianton's pur 
chase, was void, and that the title of the share of the 
slaves continued in Morrow, and decreed that one tenth 
part of their proceeds, as well as of the other parts of tba 
estate, should be paid to Morrow, but allowed Blanton to 
appeal. 

/• G. Bynum^ for the plaintiflT. 
/• Baxter^ for the defendant. 

KuFPiM, C. J. The only question is, as to the effect of 
tlie plaintiff's sale, and upon that the Court conoars ^itb 
his Honor, that it did not divest the title of Morrow. It 
is 80, beyond doubt, as to the slaves, which were not in the 
aberiff 's county ; for the execution did not create a lien on 
tbemi nor affect the debtor's right to dispose of tbem«— - 
Hardy v. Jasper, 8 Dcv. 168. The cases cited in the ar* 
t^u^nt fd Knight y. ZeaAe.S Dev. 4* Bat. 133, and M&' 
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Dowell V. Pearce, 2 Hawks 1 10, shew, that it is the same^ 
with respect to those, which were in the County. « For 
although such a vested interest, as Morrow had in thes« 
slaves, is liable to be sold under execution, yet the other 
cases establish, also, that this forms no exception to the 
general rule, that personal property* sold under execution, 
must be present, in order to render the sale valid. 

That is all which it is necessary for the Court to ^ay* 
for the purposes of this cuase. But it seems to be pro*, 
pert in order to avoid embarrassment to ofiicers and lo 
prevent doubts, as to the proper course to be p nrsued in 
such cases, that it should be added, that the Court is of 
opinion, that, from the necessity of the case, the tenant of 
.the particular estate must submit to the inconvenience of 
producing the slaves at the day and place of sale» or, if 
that could not be satisfactorily arranged between the ten* 
ant and the sheriff*, to the further inconvenience of a sew 
zure by the sheriff for the purposes of securing the pro* 
perty and making the sale. That results from the two 
propositions, that the remainder or reversion is subject to 
execution, and that the thing itself, in which such an in* 
terest is vested in the dei>tor, must be present when it is 
sold. That course, it is believed, has been generally, if 
not universally, observed. It stands on the same princi* 
pie, on which the sheriffs seize the share of a tenant in 
common on a fieri facias against him alone. There is^* 
therefore, no error in the decree, and it must be so certi* 
fied; and Blanton must pay the costs in this Court. 

r FsR CuBiAM* Ordered and decreed accordingly. 
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CH4RLES MCDOWELL ^ AL. t«. A. H, SIMMS f Ah- 

When an itOonotion ku been disMlred and the money Iim been ^tlected 
1^ an exeention at law, and paid Into the Ceart of law, the Coartef 
fq«i^ will, vpon proper affidailta, direot the money to be paid into iha oflie* 
of the Clerk and Maater of the Conri of Equity ^ end where the tntereata 
of the plaintiffs at law are eoTeral, the Conrt will direct, that the parte 
belonging to thoee, who are iosoUent or removed oat of the State, shall 
not be paid to them until they have given bond aud security respect iToly t 
that they will reftind the money, if the Court of Equity shall oltimately 
malce a decree in favor of the plaintiffs in equity. And if the said bonds 
shall not be^ given after due notice, the Clerk aad Master of the Conrt 
of Equity shall lend ou^ the money upon bond and .good seourity, to be 
subject to the fdtare orders of the Conrt of Equity. 

Appeal from an interloeatory decree of tbe Conrt of 
Equity of Ratberford Countjt at tbe Fall Term 1849* 

His Honor Judge Elu8 presiding. 

N. W. Woodfifif Bynum and Iredell^ for tbe plaintiflfa. 
Avery^ for tbe defendants. 

PsARSoN* J, After tbe order, dissolving tbe injunctioOt 
was affirmed in tbis Conrt, 6 Ire. £q. 278, tbe plaintiffs 
paid tbe money into tbe office of tbe Superior Court of 
Law for Rutberford County, and filed an affidavit in tbe 
Court of Equity for tbe said County, setting fortb tbat 
Sims, one of tbe plaintiffs at law, is possessed of little 
property, and is not wortb more tban bis debts ; Jefferson, 
the otber plaintiff at law, bas left tbe State and removed 
to Arkansas, and bas no property in tbis State ; and '*tbe 
greater number of tbe beirs at law are non residentfT-of 
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this State* the affiants believe that they all are* except 
A. H* Sims. John Cowan, and John Price and wifct Mid 
they are informed and believe that Price is worth little 
property if any thing. The affiants therefore believe, 
that, unless the defendants in eqaity, the plaintiffii mt law, 
are required to give bond and security for the return of 
the money and interest in the event that the affiants on 
the final hearing shall have a decree in their favor, they 
will realis^e nothing by the decree, which they hope toob* 
tain.^ Whereupon, it was ordered that the Clerk of the 
Superior Court of law of Rutherford County retain the 
money paid in on the two judgments in that Court, until 
the plaintifis at law file bond and security in the sum of 
94000 ^'conditioned for the repayment of the money and 
interest whenever so decreed by this Court." As a eon* 
dition precedent to this order, the plafntiflTs were required 
to give bond and security in the sum of ilOOO to indeiiim« 
fy the plaintiflTs at law against any loss of interest by the 
retention of the money, if a decree should not be made in 
favor of the plaintiff, and the defendants ^were permitted 
' to appeal. 

The power of this Court to make such orders, as may 
be necessary to secure to the plaintiffs the fruit of decrees 
in their favor, is beyond question. 

In ordinary cases, this object is attained by holding the 
defendants to bail aad such is the general course in Courts 
of law, except in the action of replevin. But where ti^re 
is a trust fund. Courts of Equity are not content with bail 
simply and deem it right to seize the funds by a writ of 
sequestration, or put it into the hands of a receiver ; where 
the equity is, to prevent the unconscientious use of a legal 
right, the course is to restrain the party by an injunction 
until further order, and upon the coming in of the answert 
' the injunction is either continued until the bearing {in 
which case the plaintiff is amply secured) or is dissolved^ 
as was done in this case, which leaves the plaintiff witb* 
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out any security, for be has not even that of a bail bon^* 
and in this latter case, upon a proper foundation being laid, 
the Court will in its discretion, provide for the secprity of 
thep laintifTs; but the power ought to be exercised sparing^ 
ly and in a way to interfere as little as possible with the 
rights of the defendants, {or there are these two pre- 
^sumptions against the plaintiffs, one growing out of the 
Judgment at law, the other out of the decretal order, dis-* 
solving the injunction. Still, as he may entitle himself 
to a decree on the final hearfn^, if he can show that there 
is danger, on account of the defendants being nan residents, 
or of their being insolvent, that such decree will not be 
satisfied, he is entitled to the aid of the Court in provid* 
ing a proper security, and the question is, what that se* 
. cu^i^y ought to be ? For the defendants it is said, that 
this is not a trust fund, and if the bill had been filed with* 
out praying for the injunction, the plaintiffs' security 
would have been a bail bond ; and as the injunction is 
dissolved, the case stands as if none had issued, and the 
plaintiffs have no right to ask to.be put in a better condi- 
tion, by requiring the defendants to forego the present en- 
joyment of the money, instead of a bail bond. The re- 
pl^'.is, it 'IS true this is not a trust fund ; but the fund is 
now within the control of the, Court ; it has not yet reached 
the hands of the defendants, and although, in . ordinary 
oases, bail is the only security required, it is not because 
that is deemed the best or even satisfactory security, but 
because it is not in the power of the Court to provide any 
better. Whereas, when the fund is in Court, there is no 
reason, why the plaintifl'shoulcl not have the lest and most 
satisfactory security, **to-vvit," that the fund be retained 
or bond be given for its repayment. This seems to be a 
sufficient answer, and such has been the practice in Court.s 
of Equity in this State, Clark v. Wells, 2 Mur. 3. In the 
present case, the Court below erred in several particulars. 
It was erroneous to require the Clerk of the Superior 
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GMvt Af lliiHi^io reUbiv An toi4»} tor*, »4iiHaui| hw lia- 
kiiil)r«iip.<Hi.kis.offioiaJ»bo»d lor ik^ »»fa h HH^NI #^4^. 
money, ftiHl IQ My QoiUof of lJb» ksooC uilotetWiho pMr* 
fret oottvsfi^wM to requm- ihks ^Ikiwliff* oi ^mtp Ift iMm tfao 
fund from the Court of law and bring it iiito*|ho»CoMt of 
Equity, so as to put it under the control of that Coort» 
where tk0 neoeaaarj orders for its safe keepiag mad bad* 
log it out at interest, &c. might be made. It waaerrone* 
oa^to require a bond of #4000 to be filedt before any 
of the parties were at liberty to draw their respectiTe 
shares, as the fund was not a joint one, but was held by 
the plaintiffs at law in trust for the heirs, whose land had 
been sold and who were entitled to shares of the money 
respectively. As to Cowan, who is entitled to a share, 
no foundation was laid to require a bond for its roturn, 
and there was no reason why he should not have been 
allowed to receive it. As to Sims and Prioe» it may well 
he, questioned, whether there was sufficient ioandation 
laid to prevent either of them from receiving their respec* 
tive shares. The plaintiffs do not state, jthat they have 
any personal knowledge of their pecuniary condition, or 
set out from whom they received information* or show 
any ground for their belief, but simply say, they are in- 
formed and believe, &c» We express no opinion on this 
point, as the necessary proof may be made at the next 
term of the Court below, 

There is another ground of objection to the order re* 
quiring bond for the return of the entire fund. The plaia- 
tiffs allege in their bill, that the land is not worth MOOO, 
but admit that it it worth #400 or 9500. Now lo this 
amount, according to their own showing, they have ample 
security and the order should only have extended to the 
respective shares of the several heirs (who were shown 
to be non-residents or insolventy or so nearly so as not lo 
be responsible,) in the fond, after deducting the present 
value of the land. 

H 
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Thii opinion will be eertiied to the Conrt below, with 
directions to reverse the orders appealed fronii and to- 
make each orders as the parties may show themselves en* 
titled to in conformity to this opinion. No oosf s are given 
in this Court. 

Pea Curiam Ordered accordingly*. 
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XACOB A. MoCRAW ic AL. vm. UVQH GWIN f AL. 

Wh«re a bond hu been given for tbe eooTejaoce of land, and tba adaiAia* 
trator of tbe obligor, after bis deatb ezeontee a deed for tba land, hf vir- 
* toe of oar Statute, any equitable defence againat tbe bond nay btatC «p' 
•against the deed, wbidi rests upon tbe bond. 

l^bere a deed is assailed on tbe ground of fiaud and tba allegatlMi it Mi 
made good, plaintiifs are not in general allowed Co fall baclt npon aay 
secondary eqaity; add they are never allowed to do to, nnlesi mtk 
aecondary equity is distinctly set out in tbe bill and relied on aa an altir- 
ftaflve, so as to give to tbe defendant full notice, and aa opporlold^ l#« 
meet ifa« bill in botb its aapeeta. 






^ Cause removed from the Court of Equity of, Suffjt 
qpuu^f f at the Fall Term 1849. 

, mpr^adt (qt the flalntiffn^ 
" MiUeTf for the defeudaats. 



\ 
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MoCraw v#. Gwia. 

Pbarsok, it Jacob McCraw died ift 1815| leaving a 
will ; by which he devised tfare tract of land, set out in tho 
bill, to his wife for life, with remainder to his two sons, 
James and Samuel McCraw, as tenants in common. In 
Jnne 1S17, Samuel McCraw executed a bond to James ia 
thft.pddaljlufti of 92500 to convey hi$ half Of th« laftA t^ 
the said James. . Samuel died intestate and without issue 
in 1817. James died in 1826, leaving a will by whfch 
VTilliam Davis was appointed his executor, and leaving 
"many children, who with the said Davis and Gwin, are 
the defendaht9. Id tBSn, th6 \CidoW died ; and the bond 
for title was then proven and registered, and Davis ad* 
ministered upon the estate nf Samuel McCraw, and made 
title under the bond to the children of James, who sold 
and conveyed the one half of the land to the defendant, 
Gwin, who had before, as a purchaser under a deed of the 
•aid James to cfelrtdin persenis iti trui&t, bec^ttie the owner 
of the other half. 

The plaintiffs, tocrether with the children of James 
MoCraw, are the heirs at law of Samuel. They allege, 
that, at %bt Wmb ihh iiaid Samuel iiMdcted the boai for 
title, and before, and afterwards up to his death* he was 
abl^^iniydftihkafd. and h&dbeeotfic imbecile and totally 
ilicapable oif transacting business of any kind ; and that, 
taking advantage of his helplessness and want of capaei* 
t^, Ms^fMh^r J^mes induced him it eit^e^ie th6 beadfot 
tftte, &ftd''*deff&u4ed him out of his land wlthdttt ttfiy, otr 

if.any, but ^ smatly consideration.^' 

. The praj^er isi ^'t^at tjhis Court will declare and decree, 
that the plaintiffs recover their intereet, aoQotdiag t# th^ir 
respective rights, in said land.*' 

vl%6 ilMi^ndMiitft admit) tbal !ti 1^16 l^aMMl MeGraw 
wM very intemperate ; and th^y adtAlt, Ibftl'lti iSlt*- trtt 
would sometimes get drunk, but they deny, that, during 
that year, he was incapable of atTMdIng h!^ biti bdiriness. 
On the contrary they allege, tUkt^lie 'v^t fatty tapabt^^bf 



DEOSMBBR TBRM, 1850. «t 



MaCnw •<; Owia. 



••■ 



iioing any kind of bminnst. and was a man of good tente 
Had ability. They allege, that, at the time he exectited 
th^ bond for title, in parsaance of a previous eontraet* he 
was entirely sober and competent to do Cosiness. They 
deny, that the land was obtained from him by frand and 
'iK^ithodt any, or bat a small consideration. On the contrary 
they allege, that the price agreed on was $1850. wfaidi 
was the full value, as it was eneambered with a life es« 
fate ; that, at the time the bond was exeoated, a part of 
the fH'iee was paid and the balance was seenred by tha 
lio^^ of James McCraw, which he then execated and dc* 
Itvered to Samuel, and which he afterwards satisfied, al* 
though they admit, that after the lapse of so many years, 
they are not able to produce the bonds, which, they sup« 
pose, were not taken care of after being paid and can* 
celled. 

If the bond is void on account of the alleged fraud, we 
do not think the deed executed by Davis, the administrat 
tor, under the power vested in hinn by the statute, would 
stand in the way of the plaintiffs and prevent them from 
setting up their original equity ; for the power to make 
title rests on the bond, and, if that fails, the title must 
iail. 

For this reason we haive examined the proofs^ Vfbich 
are very voluminous on both sides, to see if the allega* 
t}on oC the bill is su9taioed| and we are satisfiec), thiit, s^ 
^r from being sustained, it if wholly disproved* Wiilitm 
Davis and Martin Cloud, the two subscribing witnesses* 
botii swear, that, at the time Samuel McGra w executed 
the bond, hQ was perfeQtly sober and capable of doipg 
)>(i9ine«si that the cousideratiou agree4 Q« WM iWO, 
wkkik WM a iair price ; thi^t a part was than paid by the 
satisfaotien of a debt, whieh Samuel owed to the wltoesSf 
Cloud, and also a debt due the witness Davis, and that 
the balance was secured by notes, which James then 0x9* 
eoted in pursuance of the contract. 
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• These witnesses are fally sustained by the weight of 
the evidence as to the capacity of SamaeU who did not 
become a confirmed drunkard until some time after the 
year 1817, and who spoke of the contract to several of the 
witnesses and expressed himself satisfied. 

When a deed is assailed on the ground of fraud, and the 
allegation is not made good, plaintifis are not in general 
allowed to fall back upon any secondary equity-^Adams 
on Equity, 164,(176,) and they are never allowed to <le 
SO9 unless such secondary equity is distinctly set out in the 
bill and relied on as an alternative, so as to give to the 
defendant full notice and an opportunity to meet the bitl 
in both of its aspects. 

PxE CuBiAM* Bill dismissed with costs. 



WILLIAM POWELL 1*AL. v#. DAVID P. McDONALD it AL. 

C* s woman, wai entitled to a legacsj of a life estate in two thirds of a cercai|i 
' nndivldcd number of siaves, and sold part of thetn and with part of the 
prooeede porehaied a house and lot She afterwards married B., who re« 
lenaed his ioterest io the boose and lot to the legatee of the other ondivi- 
ded third of the elsTes, and receiTed a portion of the amoaot dne for the 
priee of the slaves sold by his wife. 6. then oooTeyed his interest in the 
^^hemse and lot" to a trustee to eecare creditors ; Held, that, as B had not 
fleeted ta take the house and lotas part of his wife's legacy, the deed 
to Ike trustee in creditors passed no title^ legal or equitable. 

Cause removed from the Court of Equity of Richmond 
County, at the Fall Term 1850. 
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StrangCf for the plaintiffs* 
No counsel for the defendants. 

'PEAB8ON9 J. The facts appeared to be these. One 
Green died in 1831, domiciled in the State of South Caro- 
lina, leaving a will, by which he bequeathed to his wife, 
Hannah, one third of the hires of his negroes daring her 
widowhood, and to bis daughter Margaret **the u>eof all 
of his property," (subject to the bequest to his wife before 
given,) ^'during her natural iife* and at her death to the 
heirs of her body, share and share alike, but if she dies 
without leaving issue, then to his brothers and sisters/'-^- 
The executors named did not qualify, and the widow was 
appointed administratrix with the will annexed. Therto 
were nine negroes, and in 1S33 she sold some of them to 
OQe Sparkman for $4200, and took his bonds therefor with 
interest payable annually. In January 1830 she removed 
with her daughter to Rockingham in Richmond County, 
and at the end of that year purchased (rom one Leak a 
bouse and lot in said town for 21500, which she paid oot 
of a payment made to her by Sparkman on his bond for 
the negroes, and took a deed to herself in fee simple. In 
October 1840, Margaret married the defendant McDonaldt 
and in November of that year, McDonald executed to the 
said Hannah Green a release of all Lis right and clains 
to the said house and lot. In 1841 the said Hannah Green 
intermarried with the defendant, Zimmerman ; and ia 
1843, they removed from Rockingham and left McDonald 
and his wife in possession of his house and lot. In 1841^ 
42-43, Mrs. Zimmerman received from Sparkman f ld« 
51 72, which she paid over to McDonald. In 1845 Md- 
Donald executed a deed to the plaintiHs, w hereby he con« 
veyed to them all his estate, interest and claim to the 
said house and lot, *'both at law and in Equity /* in trust to 
indemnify them as his sureties. 



«o SUFRJEMK WUHT. 



Fow«ll p«.Mfl)«iuil(|* 



Mrs. Zimmerman has an aoeount against her daughter, 
Margaret, for expenses in her maintenance and educa- 
tion, &c.» for nine years, amounting to about $3000, over 
and above her share of the hires of the negroes and the 
Interest on the bond of Sparkman This account the 
defendants, McDonald and wife Margaret, admit to be 
just, as the said Margaret had been a sickly child, and the 
medical bills and contingent expenses on her account bad 

'l>een very large. 

The plaintiffs by their bill insist, that Mrs. McDenald 
was entitled to an absolute estate in the slaves, under the 
will of ber father ; and as the slaves were sold by the ad- 
ministratrix and the proceeds invested in the houfte a:tid 
lot, she was entitled to the house and lot ; and as she has 
ehtldren by her husband, he is entitled as tenant by thd 
^urtay initiate to a life eitete, and, by his deed in 19<§» 
bis estate was assigned to them. The prayer is, that 
^the defendants may be deoreed to convey to the plaint* 
tiffs such legal estate as they may be entitled to, and that 
Ihey may have immediate possession thereof, and an ae.> 
eount of the profits,*' &c. 

The defendants admit the facts as above stated } but 
they allege, that the defendant, Mrs, Zimmerman, pw» 
ebased the house and lot from her son in law : that upon 
%be intermarriage of the defendant, McDonald, with the 
defendant Margaret, he, by way of making his election 
to hold on to the right of bis wife in the negroes or the pro» 
eeeds thereof, as invested in the note of 8parkoian, exo- 
•euted a release to all claim in the house and lot, and, af* 
terwarda, before he made the deed to the plaintiffs In 
1S45» received some ttSOO of the principal of the bond of 
Sparkmitn, which, taking into eonstderation the amount 
4ue 16t and on account of the expense of maintaining and 
educating his wife, was much more than was due, if 
iihe was only entitled to receive the profits dviring her 
life. 
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It is proven by the depositions of tw« gentlemen of th« 
bar in the State of South Carol! na» that, by the law of 
that State, Mrs. McDonald was only entitled to a life es- 
tate, and her children take the remainder as purchasers^ 
So, the defendant, McDonald, was only entitled to the 
profits daring the covert are ; and, he, at his option, had a 
right, perhaps, to follow the fund in its altered form.— - 
Adams* Doctrine of Equity 144. Bat so far from mak- 
ing his election to follow the fand in its altered form, hff 
eitpr^toly waived all such right, long before he made the 
d^ed to the plalnttfRs, by his release or by his reception of 
$1900 of the original fund, after its conversion into the 
bond of Sparkman. 

Thte deed to the platatiiTs pasees the right and interest 
of McDonald in and to the house and lot. He had nd 
right or ititerest, and, of course, the deed passed nothing. 
If the deed had passed all of McDonald's right and in* 
terest in and to the estate of his wife's father, the plaintiA 
vtwM have been entitle J to an account. As it is, the b?tl 
lAOft be diftmtss^d with co!its. 



Ptt CutUBl. 



Didtree according!/^ 
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WILLIAM D. MOYE vs. JAMES C. ALBRITTON. 

' If All adminiatrator gives a preference to a creditor, who 'a not eatUM to it, 
he commits a (ftVMtoWf, and it chargeable for the same asseta ta another, 
whose debt is of higher dignity or whose diligence gifea him priority ; 
and this, though it may have been done through an honest mistake. And 
the role is the samejn Equity, in this respect, as at law. 
Inhere A« and.B. were oo enretiee on a bond of C , and C. died and A., ad* 
ministered on his estate ; and then B., in a suit against A. as administra*. 
tofi recovered the amount of a debt due to B. by the principal, A.'s intes<> 
' tate, and fixed him with assets upon the ground that A. had paid the debt 
■'io C. Toluntarily, while B.*s suit was pending ; and A. alleged, in a bill cf 
injunction to restrain B from collecting hisiudgmentand for contribution, 
that he had no assets of his intestate out of which he could pwy the d«bt . 
to C.y but that he paid the same out of his own funds, which was denied 
by B. in his answer; Held, that the Court cooldnot determine the ques- 
tion of contribution, until an account of the administration of A, should be 
taken, and that for that purpose a reference be had, and the injunction . 
continued over. 

Appeal from the Court of Equity of Pitt County, from 
a u interlocutory order made nt the Fall Term 1850, his 
Honor Judge Bailey presiding. 

The following case was presented by the bill and an- 
sw^r. 

The plaintiS* and the defendant were co sureties for 
Archibald Parker, in a bond payable to John S, Daniel 
for al out S600. Parker died intestate in October.1847, 
and the plaintiff administered on his estate in November 
1847. The estate was not sufficient to pay the intestate's 
debts, including the land — which the plaintiff sold under 
a decree for the payment of debts« Among the debts of 
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tbeintesUfe w«r# two on bond» lo tho dofradrntti m 
Mhidi he brought rait to February Term IMS* TW 
plaintiff claimed therein nine months to pleiul» atalkMTei 
by the statate. In Jaly 1848 the plaintiff paid tb8 dekH 
(o Daniel-— then amoanting to $M4 0S» without toil t Mid 
he took a receipt therefor, purporting to be givea him M 
administrator. In August following, the plaintift belsg 
ihen obliged to plead in the aetioasi put in pUM admi m . 
isiravU and retainer ; and they were afkerwarde iMui 
ngaiQst the plaintiff, and judgments reeovered ferMfl9 81» 
On the trial the plaintiff exhibited his adminlitratioo Mh 
ironnt, and it thereby appeared that the aeeeta of balk . 
kinds amounted to the sum of 85781 Sl» and th4t tte 
disbursements and commissions allowed amounted te 
88248 00 : thus, leaving a balance due to the piaiatlCflf • 
8460 78. Among the disbursements, however, wme th# 
payment to Daniel and some previously made imthe aaflsa 
manner to other persons, making an aggregate of tSiT A 
The defendant objected to themr because they were esadt 
Yolantarily after his suit brought ; and they were rejected 
by the Court, That made a balance on the admiiriilri^ 
lioa account appear against the present plaintiff, eooi^ 
^hat exceeding 8300; and accordingly the judgoietttsal 
Jaw were rendered, as before stated. 

The bill states further, that the plaintiff made the p8j» 
ment to Daniel under the belief, that he bad a riglit to 
prefer that debt, notwithstanding the defendant and otbera 
had brought the suits, in which he had not pleaded : attd 
that, in fact, the payment was made with the IntestttcTi 
assets to the amount of 8140 only'-^being in a boad Ibr 
that sum, which he had taken as administrator for a. part 
of the real estate sold-^and, as to the residue, with tll^ 
plaintiff's own funds. The bill further states, that tlMi 
administration account, produced on the trial at law and 
.exhibited with the bill, is just and true, as to the amoQiit 
of the assets and the disbursement thereof ( and| InaS* 

2 
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Jftueh asthe suits brought against bim bound the assets 

. fa law, that there were no assets legally apptieable to the 

V debt to Daniel ; and that in truth the whole debt to Daniel 

Wais discharged out of the plaintiff's proper money, and 

ihftt the reeeipt was taken to him as administrator through 

. ik mistake upon that point. The bill then charges, that, 

^ )|8 in point of fact the plaintiff has accounted for all the 

.Bsscfts of the intestate and paid this debt out of his own 

^ JTaiids, the payment is inlaw regarded as having been 

ibade by him, as one of the sureties in the bond; and, 

.. therefore, that he is entitled to have from the defendant 

contribution of a rateable part thereof, namely, 8912 02| 

with interest thereon, and had requested the defendant to 

; .discount therefrom the sum of 0300 61, so recovered by 

liim at law ; but that the defendant refused to make such 

\^dtseonnt or contribution, and has issued writs of fieri 

^.*fmnas de bonis intestatif and upon a return of nulla bona 

J* ihlsreon he has sued out writs of fieri facias to obtain ex* 

: cisations de bonis propriis. The prayer is, that, if necessa* 

Iry; aii account may be taken of the intestate's estate, and 

that the defendant may be declared liable to contribute 

eqpially to the satisfaction of Daniel's debt, by payingone 

lialf thereof to the plaintiff or acknowledging satisfaction 

of his judgments ot law, and, in the meanwhile, for an 

'^ hijanction against suing out executions de bonis propriis. 

t On the bill an injunction was awarded as prayed. 

After admitting the insolvency of the intestate at.d that, 
on the defendant's objection, as mentioned above, the 
l^laintifi 's vouchers to the amount stated had been re- 
jeeted.at the trial, and that thereby a balance of asiseta 
:appeared to be in the plaintiff's hands sufficient to satisfy 
the debt9 to the defendant, the answer states, that, by es- 
tabUshing such balance of assets, the defendant ansu erf d 
his purpose at that time, and did not think it then neces* 
:rtary to m^ke further objection to the account. But it 
.farther states, that the defendant believes, that tbeac* 
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count was not correct, and that the plaintiff had asseti tm 
pay the debt to Danie! as well as those to the dofendantip 
and that the payment to Daniel was made in the assets* 
of the intestate ; and, moreover, it insists, that the plain* 
tiff is concluded by the form of the receipt taken by him* 
as administrator. It states, also, that, in 1846, the lntes« 
tate gave to the plaintiff, who was his son in law, a negro, 
which he afterwards sold for 8600, and that the debts to^ 
the defendant and also debts to other persons, now re** 
maining unpaid, had then been contracted, and that the 
intestate did not retain property sufficient and available* 
for the satisfaction of those debts ; so that the gift ofthe^ 
slave was fraudulent and void as against the defemlant/' 
and the plaintiff is chargeable for the value of the slave 
as assets ; and that, if he were thus charged, these would^ 
be enough to pay both Daniel and the defendant The' 
answer further states, that, at the plaintiff's sale, the de«' 
fendant purchased aT^iece of land at 9142, and gave his* 
bond therefor, and that the plaintiff passed the same^' 
away and the defendant had been compelled to pay it^' 
though he has not been able to get possession of the landt' 
for the reason, that the intestate had not title to it ; and-' 
it insists, that the defendant ought to be allowed therefor 
out of any sum in which he may be found liable to tho*^ 
plaintiff. ^ 

On the answer the defendant moved for a dissolution of 
the injunction ; which was refused, and he appealed. 

B. F. Moore, for the plaintiff. 
Biggs, for the defendant. 

RcFFiN, C. J. It would seem, that it was intended to' 
raise an equity for the plaintiff, founded on his mistaker' 
in applying the assets to a debt» which he could not In 
law prefer to those of the defendant and others, then iir * 
suit. Some such idea obscurely appears in the bill. But 
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ilO relief ooald be given eti that principle. If an admin ^ 
istrator give a preference to a creditor, who is not enti •. 
t)#d to it. be commits a devastavU and is chargeable for 
the same assets to another, whose debt is of a higher dig*, 
i^tyioir whose diligence gives him the priority. He there*. 
fore applies the assets at bis peril in that respect* And 
His the same in equity as at law ; for, it is not against 
<ionscienoe, that the defendant sliould insist on his legal 
priority, and he should have the benefit of the assets which, 
^ere properly applicable to his satisfaction. However 
lionest the plaintiff's mistake may have been, sfill he mad« 
% misapplication of the assets, and therefore cannot throw. 
tisa loss on the defendant. 

The bill, however, states another ground for relief an:I. 
§QX the iiyanotioni which appears tp the Court to be a. 
good one in itself, and not to have been sufficiently an*, 
twered ; which is the liability of these parties, as co<^ 
sqreties, to contribute equally to the debt to Daniel. It 
if( admitted that the principal did not leave properly auf- 
ijoie^t to pay bis debts and that the plaintiff paid tbia 
debt- The only other point material to the queetion pf 
ilQiatribution is^ as to the fund, out pf which the paymemt if> 
Otoiel WM made and ought to have been made. If at iba 
tigse tha plaintiff paid the debt be was bound or at liberljr 
to discharge it out of the assets of the principal, he ougbti 
mfii %0 bava eontribotion from the defendant, sinca he bad 
in hi# own hands the means of saving harmless both him** 
galf and the defendant, and the principal, in truth, could 
BOttto this purpose, be deemed insolvent. On the other 
liand, if, at that time, he had no assets applicable to the 
debt, that is, liable in law therefor, so that, as adminisira* 
1^, ha might then hi^va been charged therewith in an 
i(eti(Ml by Danial, it would a#am manifestly unjust^ tbM* 
^ CO sara^tha aboold be liable for more than a moiety. 
BeH^ta not baund tp pay that debt, instantly upon admio 
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iftertng. to order to ioaod a olairo for contriimtioii (rom 
hif CO Burety ; but was entitled to a reasonable time to 
convert the property into money for that purpose* Ho. 
oould not compel the creditor to bring a suit, so as to ea- 
able him to confefs a judgment arid thereby appropriate 
the assets to this in preference to other debts in suits* If, 
therefore! before he bad the means of payment in hand* or 
l>e(ore he could confess judgment for thisdebt« other ere* 
ditors ti^d up the assets by bringing suits, so that he eoold 
not legally appropriate to DHniePs debt, it is the same« for 
the purpose of the present question, as if there had been nq 
Assets nt all — since it was not the plaintiff's fault, that ha 
did not apply them in discharge of this debt, but he was 
prevented from doing so by the law itself, which makea 
4 suit brought so attach upon the assets, as to render a^ 
voluntary payment of another debt in equal degree or 
4€t)aHavii. How, theo« is it to be understood in thisoaoot 
the assets stood at the time of the payment to Daniel f li. 
is to bd noted, that, opon]the trial at law, the plaintiff wat 
eontent to take a credit for this sum asadisbursemoDtoI 
the assets, and so stated it in his administration aoooaot; 
aad that| thus stated, the assets would be ekhaosted and 
nothing leit to answer the defendant's demand* The do* 
£endaat then objected that the assets, thus applied by the 
plaintiff, were bound to him by kis prior suit, and be anew 
eeededon that ground in having that credit struck out of 
tile account. That does not, indeed, prei'ent the defisn^ 
Atknl from showing, now, that there were assets applieaA 
ble to Daniel's satisfaction. For* the point on the trial 
was, whether it was not a devoMtavil, as against the plain* 
tiff at law, even if the payment to Daniel was made out 
of iha assets, and the creditor was not called on toga 
further. But when the plaintiff elaiitis eontribatioD« n& 
between co«soreties, it is open to the defendant to aUe|^ 
that the principal left assetSi with which the plaimifft at 
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hln administrator, might and oaght to have paid the debt.' 
The question is. bow the fact is in that respect. And up^* 
on the cireumstanoes stated, the Court thinks that it is' 
prima facie to be understood, that there werje no assets' 
fbr that purpose. According to the aceount exhibited/, 
connected with the judgment obtained by the defendant* 
there were none ; and the bill states explicitly that there 
were none, and that the aecount is just and true. The 
answer does not dispute a single item in it. It does not 
allege, that the payment of any one of the debts was im« 
proper, saving only that tbe vduntary payments were 
erroneous, as against his prior suit; or that the |>taintiff 
•ughtto have paid Daniel before he paid any of the other' 
debts, mentioned in the account. Without entering into; 
any particulars, tbe defendant merely states in genera}^ 
rerms bis belief, that, after paying his judgments, there 
are assets sufficient to pay DanieK But such a general 
statement cannot overthrow the positive and precise alle*< 
fations of the bill, accompanied by tbe account. In sop*, 
portol his belief, tbe defendant adduces one allegation of* 
&bt and one only ; which is, that the intestate franduteill* 
ly gave the plaintiflT a slave which thereby became assets*- 
But that does not answer tbe plaintiff's case, so as to re* 
quire the dissolution of the injunction. The answer is 
ttot on that point responsive to the bill; bot brings forward* 
MW matter in avoidance of the plaintiff's prima /aei^ 
ease. Besides, tbe answer does not profess to state this 
asa thing within the defendant's own knowledge. For 
diose reasons it is proper to reserve the consideration of 
that question, until the parties can enter into proofs, upon 
the bearing or before tbe Clerk in taking the accootit. — 
hi fiile, it is- apparent that the Court cannot make a de* 
eree with any confidence of its justice, until, by an ac^ 
edunt, it can be ascertained, whether there were In tho- 
bands of the plaintiff assets of the intestate applicable to 
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the payment of Daniel to any and what amount. Prima 
fmde it it to be taken, ander the eiroomstanees, that there 
were not* and therefore that the defendant is chargeabia 
to the plaintiff for a moiety of the debt. While thus ap* 
parent ly chargeable, he oaght not to coerce from the 
plaintiff pereonaily the payment of his judgment at law^ 
instead of letting one of the demands stand against 
the other. 

The alleged defect of title to the land purchased by the 
defendant cannot affect the question. The delect is not 
sufficiently stated. If it were, it cannot be presumed, that 
the plaintiff made himself liaUe for the tiile« or knew of 
'the defect before he disposed of the bond for the purchase 
money in the course of administration, as stated in the 
administratioc account, on which the defendant ftxtid him 
with the assets* in respect ol which, in part, he took his 
judgment. 

There was, therefore, no error In the order appealed 
from. 

» 

Pas Cuaiijtf. Ordered to he cert ified accordingly. 
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JOHN MeLERAN »«. AX^RED A. McKCTHAN ^ AL. 

A tegtator bequeathed to hie sens ai follow*, **I giTe and bequeath to my 
mis A^ B., C. and D^ and their heirt,440 aeres of land lying, ^a, my 
two DOgrooo, ^e^ all of wUloh I wieh eold and the p nweeds to be eqnnll^ 
divided among my aaid (our tone^ fa, atter my fnneral expeoaeeand debts 
are p»id out of the same. Htld^ that the eons did not take anch an eatato 
In either the land or negroen, as waa subject to ezeoution or attachments 
bnt they were only entitled to divide the proceeds of the sale of the pto* 
ty, which the executor waa directed by the wilt to make. 

The eases of Bhnton t Morwn, 7 Ire. K 47, Dutiwooddie v Cairingt^n^ t 
Law Rep. 469, and EUiott t Newhy, 3 Hawks 21, cifed and approTed. 

Cause removed from the Court of Equity of Cumber* 
land County, at the Fall Term 1850. 

The cause was set for hearing on bill and answer, and 
transferred to this Court ; and upon the pleadings the 
case is this. Neil McLeran, the elder, by his will gave 
his whole estate to his wife. Christian, during her life*— 
Ho adds: ''After her decease I wish the same disposed of 
as follows,** Then, after several particular devise* and 
bequests to some others of his children, comes this clause ; 
**I give and bequeath to my sotis, Nevin. John, Neil and 
David, and their heirs, 440 acres of Und on Buck Creek* 
my stock of of all kinds, except such as is herein other* 
wise disposed of, my plantati on utensils and kitchen far* 
niturp, also my two negroes, Stephen and Jim, and my 
blacksmith! ng tools and wagon : all of which I wish 
sold and the proceeds to be equally divided amongst my 

id four sons, Nevin, John, Neil, and David, after my 
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faneral expenses and debts are paid oat of the same. — 
And forther I beqaeath to my four sons Nevin, John, Neit 
and David, 9500 in money, which I now have at iat^restt 
if necessity do not compel me or my wife to dispose of 
said money or part thereof before our decease." The de* 
lendant is the executor, and, apon the death of the teet** 
tor in 1842, he proved the will and assented to the Iegn« 
cies to tbe widow, who toolc the slaves and other chattels 
into her possession. The testator Kved six years after tl# 
snaking of his will and called in and spent two hundred 
dollars M the money he had at interest ; and the widow 
who died in 1847, called ia tbe residue and used it in her 
4}ecessary support. The plaintiff is tbe testator^s son 
5ohn, mentioned in the will, and resided out of this State ; 
and, during the life of liis mother, one of his creditors here 
sued out an original attachment against him and served 
it on his interest in the land and two negroes, and, after 
judgment, tiad the saine sold under execution thereon. Ono 
4!/olvin purchased the land for 070, and afterwards sold 
It to the defendant and he took the sheriff's deed therefor. 
The negroes wer<e parcbased by tbe defendant, but they 
were <not present at the sale, and were, at tbe time, in pos* 
session of Mrs. McLeran at her residence; and after* 
wards one of them died in her life time. In 1848 the de« 
fendant sold tbe surviving slave for •640, tbe other chat* 
tels, which the widow bad not consumed, for 936, and tbe 
land oa Buck Creek for $H08, on a credit of six months^ 
Tbe bill is brought for tbe plaintiff's share or one fourth 
part of the proceeds of the land and other property, insist* 
ing that his interest therein was not subjeci to attach* 
raent and execution, and also for a share of tbe money at 
tnterest— submittiog, however, to allow thereout tbe sun 
paid by the defendant on tbe executions against the plain* 
Itiff and interest thereon. 
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Banks, for the plaintiff. 

Strange and W. Winslow^ for the plaintiff! 

RuFFix« C. J. There was an ademption of S200 of the 
money legacy by the collection and expenditure of that 
f(am by the testator. There is an implied gift of the resi« 
due of the money to the testator^s wife, if she should need 
it ; and, as the cause is heard on the bill and answer* and 
the defendant states expressly that It was applied to her 
necessary support, the whole of that fund is exhausted, 
and the plaintiffcan have no relief in respect thereof.—* 
But as to the residue of bis demand, the Court holds, that 
he is entitled. Even if the negro had been liable to the 
execution, the sale of him was void, as he was not present. 
Blanton v. MorsoHf 7 Ire. £q. 37. But in truth tbi9 plain* 
tiff had in neither the negro nor the land such an estatOt 
lis could be taken on attachment or execution. For, al- 
though the language in the first part of the clause imports 
a gift of the land, negroes, and other property to the four 
sons in remainder, yet the latter part clearly shows that 
the things themselves are not given to them, but only the 
proceeds of them in money after a sale by the executor. 
For a sale of all is expressly directed, and, as no one else 
is appointed to make it, the duty devolves necessarily up* 
on the executor — the more especially as the funeral ex- 
penses and debts are charged upon the fund arising from 
the sale. The assent of the executor to the life estate can 
have no effect even upon the slave, since the executor had 
a trust to perform in respect of him after the death of the 
tenant for life, and therefore the property remained in the 
executor and was not subject to attachment against the 
cestui que trusL Dunwcodie v. Carrington^ 2 Law Rejp. 
460. Elliott v. Neioby, 2 Hawks 21. So, in respect of 
the land, if it be admitted that the legal estate descended, 
or passed to the four sons as devisees, yet it was vested 
in the heirs or the deviseesi subject to the power of the 
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executor to sell, and it was divested by the exercise of the 
power of the executor in malLing the sale ; wbicli he was 
not only at liberty, bat obliged, to do, in execution of the 
trust in favor of the testator's creditors and the other son^. 
It results that the right of the plaintiff to a share of the 
proceeds of the sales made by the executor continues nn« 
impaired, and that the defendant i» bound to account and 
pay him what may be^found due, subject to the deduction 
the plaintiff submits to allow. There must be the usual 
enquiry, and the defendant must pay the costs up to the 
bearing. 

Vek Curiam. Decree accordingly. 



TIMOTHY W. WARD A AL. m. HARDY W. B. TURN5R 4^ AL« 

Where it is alleged that a note, belongiog to an estate, has been, frandoleiit- 
I7 and in breach of trust, transferred by the executor, there most be en 
inquiry into the state of the assets ; for if a balance was due to the exeo- 
ator to the amoaut of the note, it was not a fraad in him to approprt* 
ate it to the payment of his own debt. 

Plaintiffs are not allowed to impeaoh a nngle item in the admioistratioa of 
assets. It can only be reached by a general account, which will be final, 
not only as to the item particularly complained of, bat as a settlement of 
a whole subject 

Theeasesof Atit^on rJIfcJirtnjnet I 1>^m £q 46S, and Buird T^aM, 1 
Der. Sl Bat. £q. cited and approved. 

Appeal from a decree of the Court of Equity of Martin 
County, at the Fall Term 1849, bis Honor Judge Batti«b 
presiding. 



1 
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RedmaUf for the plaintiffs. 
Healh, for tbc deferKl^ivtsk 

PsiiRSOKv J. Upcm ibf pleadings aaJ proof tfie follow- 
ing C€9e itppeared : 

The defendant Hammoiid, as the exeeotor of one Ward* 
sold tbe property, and. iir payment, took the Dot«» annoag' 
#*bors, of one Spruil fpr S270, six months after date payi^ 
ble to tbe said Hammond. **Executar to Ae hst wiit ani 
testament of Will. W. Ward:' 

Hammond became insolvent, and left the State, witbout 
settling tbe estate of tbe testator or in any way acee«M>t« 
kig Cor the assets. After his departure, bis wife, in por* 
saance of direetions from him, gave tbe note to the defeo- 
dant Price, to be applied to tbe payment of a debt, for 
which be was bound a» tbe surety ol Hammond. The 
nele was overdue at the time Price received it. He 
sold it to tbe defendant^ Turner, who collected it from 
Sprai). 

Ose of tbe plaintiffs is a creditor of tbe testator. He 
has obtained lodgment at Faw against tbe executor, which 
has not been satisfied* The other plaintiffs are tbe chil* 
drsn and legatees of Ward. The prayer is, to follow tbe 
nets and to subject Price or Turner to the payment there* 
ef^ US a part of tbe estate of tbe testator. The bill is ta* 
ksp jpro cwfeisa as to Hammond. Tbe answers of Price 
and Turner do not vary tbe ease as stated above, with tbe 
•zeeptten <rf*an allegation, that Hammond, before be went 
•way, bad a settlement with the guardian of tbe cbildrant 
wbo are plaiotiffs, and was allowed to retain tbe note in 
discbarga of a balaoce found to be due him. There is no 
proof of this allegation. 

In the Court below, tbe plaintiffs had a decree, and his 
Honor declared bis opinion to be, that Price is ptimarily . 
liable. Price appealed. 
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We aiftome, that Haramood was pot out cf the qae«« 
tipo, l^iDg admittedly iQSolvent and having removed lo 
parts iinknown. and tbequestioo as to primary liability 
was between Prioe and Tarner. 

Price took the note after it was dic^honored. It appear* 
ed on its face to be the property of the estate of Ward.**** \ 
He rr ceived it to relieve himself, as the surety of Haol* 
moodt and sold it to Turner. It is too plain for argtimeDt« 
mi only that Price is bound to account for the value of 
the note, but that he \» primarily liable, and must satisfy . 
tl^ decree, if he is ablr, before recourife is had to hfai - 
ven<)ee» 

Wc should* therefore, have no difficulty in affirming tba 
d^reej but for the fact«thata preliminary question* fle« 
cesdary to the equity set op in the bill, has not been dia* 
posed of. 

The equity rests upon the allegation, that the note ia 
question was fraudulently and in breach of trust transferr* 
ed by the executor. This involves an enquiry as to the 
state of the assets ; for, until an account is taken, it can* 
not be known how the balance stands ; whether for or 
against the executor. If the balance be in his favor to the 
amount of the cote, it was not a fraud in him to appro* 
priate it to the payment of his own debt. There is no 
admission, which relieves the plaintiffs from the necessity 
of having a general account of the estate, so as to show 
a balance against the executor, and thereby fix him with 
the fraud. 

PlaintiflTs are not allowed to impeach a single item \n 
the admiuistration of assets. This might lead to endless 
litigation and multiplicity of suits. One item e%Bnot be 
singled out as the foundation of a suit. Itcau only be 
reached by a general account, which will be final, not on* 
Jy as to the item particularly complained of, but as a 
settlement of the whole subject. Hinson v, McKinzie, 1 
Dev. £q. 468. 
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Sot in the ease of partners, a bill will not He for a mis* 
applieation of one note or one sum of money, belonging to 
the firm, beoaose the alleged misapplieatioi\ cannot be 
established without a general account, and because such 
account will settle the whole and prevent multiplicity of 
suits. Baird v. Baitd, 1 Dev. & Bat. Eq. 524. 

A final decree is entered without taking notice of this 
point. It may be, the parties waived it, being satisfied 
how the account would result, but there is no entry to that 
effect on the transcript. The decree, therefore, must be 
reversed ; and this opinion certified, to the end that an 
account may be taken of the estate which came into the 
hands of the executor ; unless the defendants waive it, 
and admit that there is a balance against the exeeatort 
equal to the amount of the note of Spruil, or unless the 
parties agree on some other amount. We allow no 
costs. 



Pn CuaiAM. Ordered to be certified aecordiogly. 



DECEMBER TERM, lt50. yt 



BENJAMIN F. KNIOHT m. REDMU.N BUNN 4c XU 

k df td in trust to Menrt erediton, that deterib«d 9110 of tho notot iatowM 
to be secured ; **A note to John Ricks for sboot twontj three handrel 
tttd fifty dollsrs, now in possesfion of D. A. T. Ricks, given seTorel jenrs 
since, to which Bennett Bonn, B. D. Bsttlt tnd Robert Rleks are sofa 
ties.'' Held, that parol sTideaoe ooaU not be raoeivad to shair thai this 
deseriytion was given by mistaka» and that the note inlandad waaaa M« 
lews.- «*$2412 26 cents. With interest tnm the 10th of Jannary wa or 
either of as promiie to psy D. A. T. Ricks^ goardian, two thonsand fear 
hnndred and twelve dollars twenty six cents, for vat recPd. Witaeia 
oar hands and seals I8th Febraary 184f. Redsian Bann, Bstonatt Boaa, 
B.D.BaUle." 

E^oity never ini^rttt^i to aid one oreditor against another* en 4ba giswd 

of mistake. 

The eases of Simp—n v King, 1 Itt. Eq. 1 1, and Barnes v. Simmt, 1 Ira 
£q. 202, cited and approved. 

Cause transmitfed to the Supreme Court from the Court 
of Equity of Nash County, at the Fall Term 1850« 

No counsel for the ptainttflT. 

B. F. MoorCf for the defendants. 

Pbabsok^ J. This is a bill by a trustee under a dded of 
trust for the security of creditors, asking the advice of the 
Court as to the proper eonstroction of the deed and di* 
reetions tothe trustee. 

The difficulty presented by the trustee arises upon the 

following facts: 
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In September lSk9, the defendant, Bunn, executed a deed 
oi trust to the plaintiff, by which he conveyed a large 
amount of property in trust to sell, and pay certain debts. 

Among the debts named in the first class, one is de« 
scribed in the following terms : '*A note to John Ricks for 
about twenty three hundred and fifty dollars, now in pos* 
tession of D. A* T. Ricks, given several years since, to 
vrhich Bennett Bunn, B. D Battle, and Robert Ricks are 
mireties.'^ The defendant, Bunn. at the time he executed 
the deed, did not owe any note to John Ricks, ^nd in fact 
John Ricks was then dead. But he owed a note to D. A. 
T. Ricks, w4iich was executed on the 13th oi February 
1849, in renewal 4»f a note given to John Ricks« in bis life 
time, for $2$SA 40 cents* to which Bennett Bunn, B* D. 
Battle and Robert Ricks were sureties, the said D. 
A. T Ricks having taken it as guardian of the chil- 
dren of said John after his death, which latter note is as 
follows: ''93 lU 26 cents. With interest from the lOth 
of January, we or either oi us promise to payD.A. T. 
Ricks, guardian, two thousand four hundred and twelve 
dollars twenty-six cents, for val. rec*d. witness our hands 
and seals 13th of February 1S49," and executed by Red- 
mun Bunn, Bennett Bunn, and B. T. Battle. The.plain* 
tiff therefore, charges, that a qjuestion. is made, whether 
be has a right to pay this latter note as being the debt 
set out in the deedof trust, under the description above 
recited, and he prays that the parties interested may imer* 
plead and settle the question, for his protection in the a • 
m nistration of the trust fund* 

1 e *mi n B inn say^ in his answer, that in the haste of 
making the deed of trust, and» owing Jo his embarrassed 
feelings, he had forgotten the circumstance, that the note 
bad been renewed, and had he called to his recollection 
ibe names of the sureties on the last note, he would have 
put the debt in the second class, and his purpose in put- 
ting the note in thejCrj^ ctass^ was to secure Robert Ricks 
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the only solvent surety ; he admits that be meant to do* 
scribe the debt* which he had owed to John Ricks, and 
wbieh was delivered to the guardian of said Ricks' two 
children in the disrribution of his estate. The children of 
John Ricks insist, that the note, given to their gaardlan In 
renewal of the note held by their father, answers the d«» 
scription set out in the deed, and that, at all events, it 
was a clear mistake, by which they ought not to be pre* 
Jadiced. The other creditors of Runn allege that their 
debts are honestly due and insist upon their ri^^hts. 

Without explanation, it would not occur to any one, 
that the note payable to D« A. F. Ricks, as guardian, an* 
awered the description of the note, set out in the deed ; 
there is not a correspondence in a single particular* Oam 
is to John Ricks, the other to D. A. T. Ilicks, gnardiaa ; 
one was executed »ereral years before the deed, the other 
but a few months before ; one has three sureties, the other 
but two. The difference in the amounts would not bo 
jnaterial, provided there was any other sufficieat corres- 
pondence ; and the question is, can this discrepancy b« 
explained by parol proof? Every written Instrument 
must speak for itself, and cannot be added to, varied, or 
explained by parol evidence* This is a well settled rule, 
both in regard to wills and other instruments, and cannot 
l>e departed from, without opening wide the door to per- 
jury; and making all rights uncertain. We are con* 
strained to adhere to the rule and put out of view, as in* 
admissible, the explanation which is offered. Simpson r. 
Kingf 1 Ire* Eq. 1 1. Barnes v. Sitns, 5 Ire. Eq. 293. 

This may be a hard case, but it has been well said, 
**ha^d cases are the quicksands of the law," and we must 
take care not to fall into them. It is better to submit to 
a particular hardship, than to create a general inconvcn* 
ience* No relief can be given on the ground of mistake, 
because the defendants, who are creditor«, are equally 
fiaeritarious ai»d may stand on their rights. Equity never 

4 
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interferes to aid one creditor against another on theground 
•r mistake. It must be declared, that the note to D* A« 
T. Ricks is not secured by the deed of trust, and the plain* 
tiff must pay his costs out of the fund. The defendants 
must pay their own costs. 

. rJBi Curiam. Declared aeoo'rdingly. 



DAVID B. MELYIN, EX'R, 4c. t?«. HARDY R0BIN80N Sl XU 

The plaintiff in Equity must, to entitle himself to a decree, luttaia hie own 
•Heiitiolii. It will not be vofieteat for him to rely upon iny equity, dis>» 
, eloeed in Um answer, other than that alleged is his bill. 
The case ot Crawley t. Timberlahe, 1 Ire. £q. 346, cited and approTod. 

Cause removed from the Court of Equity of Sampson 
County at the Fall Term 1850. 

Stmnge and W. Winslow, for the plaintiflf. 
D. Eeidf for the defendants. 

. Nash, J« The bill Was filed originally to enjoin a judg* 
ment kt law upon a bond, exeeoted by the complainant 
to the defendant, Robinson, and by him assigned to the 
defendant, Mathis. The answers came in at Fall Term 
il645,ofthe Court of Equity for Sampson County ; and 
upon motion by the counsel of the defendants, the injnnc* 
Men prevfomly granted Wasdissolvec}. Prom this inter* 
iMMitory decree do Rppeal was taken, but at the Spring 
W9tm folloWingt thi bill was continue idver as an orrglc- 
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al hill, and the plaintiff replied to it. At Spring Ttrrm 
^ 1849, the cause was set for hearing, and at Spring Term 
1850 transferred to this Court. The cause is now to b^ 
heard, precisely as if it had originally been filed to pra« 
core a decree for the recovery of the money paid uade^^ 
the judgment obtained. The plaintiff alleges, that an ap» 
prentice of his, a slave named Dorsey, was arrested undep 
a charge made by the defendant Robinson, that he, throngb 
the instrumentality of the plaintiff, had enticed from his 
possession a negro named Riley ; and that Mathis, the 
other defendant, represented to biro, that the charge was 
a serious one, and, if proved, would take Dorsey's life ; 
and that Robinson was willing to compromise the matteir 
and have the boy discharged, if the plaintiff would exe- 
cute his bond for $400, which he did. After this Dorsej^ 
was committed to jail, whereupon the bond to Mathis 
was given up. Subsequently, and while Dorsey was in 
Jail under the charge, another contract was made be* 
tween the plaintiff and the defendant Robinson, that the 
former should pay the latter 925 in cash, and give his 
bond for 0375, and the latter was to '^discharge Dorsey en* 
tirely from the charge and set him at libertj.** The an« 
swers of the defendants positively deny, that either the 
bond for $400 or that for 9375 was given for the purpose 
alleged in the bill, but simply to indemnify the defendant, 
Robinson, for the loss of his slave, Riley, and thp expenses 
to which he might be put in recovering him. And Rob» 
inson, in his answer, statesi that there was a controversy 
subsisting between him and one Sutton, concerning the 
title to Riley; and that a suit had been brought against 
him by Sutton for the recovery of the slave and was thea 
pending ; and that, by the inducement of Dorsey, Riley 
was put into the possession of Sutton. The sole ground, 
upon which the plaintiff places his right to the relief ho 
seeks, is, that the bond was given to suppress a State 
prosecntion. No doubt, if the facts were so, the bond is 
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▼Old both in law and in equity. But the defendants deny « 
that sucb was the consideration, upon wLich it was given, 
and the plaintifT produces no evidence whatever to prove 
it. When the defendant, in his answer, adniits the plain* 
lifTs equity on the facts, on which it is founded, but sets 
up an equity in himself of a distinct nature, he must sus« 
tain his answer by proofs, Lyerly v. Whteler^ 3 Ire. S99; 
but where be denies the plaintiff's equity, the plaintiff 
must sustain his allegations by proper proofs. It will not 
be sufficient for him to rely upon an equity disclosed in tbh 
answer, other than that alleged in his bill — the probata 
and the allegata must agree. Ci-awhy v. Titnberlake^ 1 
Ire. Eq. 340. The answers further allege, that the de« 
fendant Robinson, surrendered Dorsey to the Superior 
Court, to which he was bound over ; and that the Prosa« 
eating officer, on behalf of the State, caused him to be 
discharged — not for want of the testimony of Robinson 
or any other witness, but because, according to the facts 
stated to him, no offence against the law had been perpe* 
trated by him ; and, in fact, the statements of the bill, so 
far as Dorsey is concerned, show neither a felony nor mis* 
demeanor, punishable by indictment, perpetrated by him. 
The plaintiff, not having produced an}^ evidence to sus* 
tain his allegations, and they being denied by the dcfen« 
dants, the bill must be dismissed with costs. 

Pes CtffiiAM. Bill dismissed with costs. 
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Wher* is ma agreement in eontempUtion of HMrritfe between A. end B. 
the intended wife, (no tnutoe being Inlerpeecd) it wu eiipolnted tbnt B. 
shall *«heTe and hold {htr property) the land, negroea, fa, to the onlj 
nae and benefit of the aoid B. htr exeontora and aMfgna lorerer." J7cML 
that these werda cannot be considered aa amonating to n gift to bar nam 
0f km. 

'*£zecntors and adminiatiatora," taken as worda of pntvhaae^ caanoi mnm 

«next of kln.^ 

If there were nothing more 10 the deed, it would be ilWJcIearlj, that B., 
Uktng an abfoluce estate and dying without making diaposition thereof; 

. the personal estate would pass, according to law, to her haaband at bar 
administrator, or to such person aa might adminiater for the bnsband. 

But where, In the aame deed or agreement, it was further stipulated, "Thai 
I the said A. do hereby assign, sell, deliver, alien and coulirm, and barebv 
these presents eold, aliened, assigned, delirered and ooofirmed to the said 
B.all the right, title, estate, interest and. benefit, which I me/ by law 
acquire, derive or receiTCy either in law or equity, in and to the (smd) 
real and personal estate, belonging to the said B. by reason of the said !&• 
termarriage;" it was held that A, had thereby reDoaneed and given up 
all right, which he would otherwise have been entitled to, either in law ar 
equity, after the death of his wife^ aa her husband, and of course conid 
claim none of the property, so secured, in that capacity. 

It was held, further, that this construction was not varied by the insartioa 
in the clause covenanting for further assurance, of the words ''entirely ta 
divest himeelf of right, title and estate in and to the laud aud negroei^ f c , 
M th^t he nor his creditors shall have any right to sell or contract the same. * 

Appeal from an order overraling a demurrer, made at 
the Spring Term 1850, of Wayne Couft of Equity. hi« 
Honor Judge Bailev presiding. 

The bill in this case was filed by John J. Hooks, Wil« 
liam R. Hooks, and Franklin H. Hooks, and set forth la 
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tubstanee : That on the — -> day of March 1837, Mary 
Hooks, of the Coanty of Wayne, being a widow and the 
mother of the plaintiffs, was addressed by the defendant, 
and proposals of marriage were made and accepted — that 
the said Mary was seized and possessed of a valuable 
real and personal estate, consisting of lands, slaves and 
other personal property, and it was, among other things* 
agreed, upon the treaty of marriage between- the said 
Mary and Biackman, that all the estate of the said Mary, 
real and personal of the said Mary, should be se secured 
to the said Mary, by deed of marriage settlement, thatt 
iiotwitbstanding the said marriage, she should not be (}e« 
prived of her right, title and property in and to the said 
estate, real and personal, but that she should have, hold 
'and enjoy the same, free and exempt from any claim, right 
or interest, either in law or equity, which f by operation 
of law, the said Biackman might acquire or derive by rea'« 
aon of the said intended marriage, and neither the said 
Biackman nor his creditors should acquire by said mar- 
riage any right, title or estate in said property, except 
that the said property might remain, during the marriage, 
in the occupancy and \ise of said Biackman, he paying 
therefor an annual rent of one dollar, if demanded. 

The bill further set forth, that, before the solemnixa- 
lion of the said marriage, an instrument or deed of settle* 
ment, bearing date the 14tb of March 1837, was made 
and executed by the said Mary and Biackman, which was 
duly proved and registered, a copy of which hereunto 
annexed, marked. A., was made a part of tLe bill. And 
the bill further set forth, that the female slaves, named in 
the said deed, have had several children, since the execu. 
Ik>a of the said deed, which are now in the poissession of 
the said defendant, and whose names, as far as known^ 
are Phereby, 4^. 

And the bill further set forth, that the said marriage 
was^ solemnized immediately after the exceutiou of th# 
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said indetitare — and that the said Blaekmaiiy for many 
years thereafter, always admitted the separate estate and 
property of the said Mary in the said lands and slaves, 
and, in particular charges, as a clear indication of the 
view, which the defendant had of the operation and effect 
of the said settlement, that, in Febraary 1841, the ne^ro 
ffompey was sold by the said Mary, and she permitted the 
said defendant to receive and use the money, but the said 
defendant made and delivered his note to the said Mary, 
{iayable to her, for three hundred and forty dollars, the 
price of the said negro, and the said note was in posses- 
sion of the said Mary in the Fall oi the last year, since 
which time it is supposed it has come to the hands of the 
said defendant ; and, also, that, on the 8th day of Febru* 
jiry 1848, and on the 21st day of March 1848, the said 
Blackman distinctly recognized the right of the said Mary 
to sell and dispose of the said settled property, he being 
a party to certain deeds to the plaintiffs, John and Frank* 
tin, whereby the said Mary conveyed te them certain 
iands, being a part of the said real estate contained in the 
said settlement, which deeds the said plaintiffs have 
ready to producei 4*c« 

And the bill further set forth, that the said Mary de« 
parted this life oh the — — day of June 1849, leaving the 
plaintiffs and the defendant her surviving, and that the 
defendant hath, as the plaintiff's are informedi takea out 
letters of administration upon the estate of the said Mary, 
at August Term 1849, of the County Court of Johnston 
and claims to hold, for his own use and benefit, all the 
personal estate of the said Mary, although the same is 
included in the said deed of settlement, and denies that 
he is accountable for the same or any portion thereof te 
the plaintiffs, who are the children and next of kin of the 
^aid Mary; as aforesaid. 

And the plaintiff's in their said bill say, that they are 
advised, that the said ticed is informal and defective, aif 
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a marriage settlement, because the said property was not 
conveyed to a trustee for the uses and purposes therein 
expressed ; yet the said agreement, being made between 
the parties for a valuable consideration, and the intent 
and meaning thereof being apparent, this Court will not 
suffer the same to fail and become nugatory, for want of 
a trustee, and that, although the covenants and agree- 
ments in the said deed may be extinguished at law, by 
the marriage of the parties thereto, yet the said defen* 
dant wilt be decreed and held a trustee for the uses and 
purposes, declared in the said deed, according to the just 
construction of the same and the rules and principles of 
this Court ; and that the plaintiflTs are further advised, 
that, by the true construction of the said deed, the said 
Mary was entitled to her estate in the said real and per* 
sonal property, unaflected and unimpaired by the said 
marriage, and that, upon the death of the said Mary, the 
same, with the increase of the said negroes, devolved up« 
on the plaintiffi, as the next of kin of the said Mary, and 
that they are entitled to call upon the said defendant to 
surrender the said negroes and their Increase, and the 
proceeds of any that may have been sold, and also to such 
account of the rents, profits and hires of the said propertjv 
as the Court may deem just and proper. 

The plaintifisj then, in the said bill, pray that the defen- 
dant may answer the interrogatories therein propounded 
touching the premises, and that he may be decreed to 
surrender the said negroes and their increase, and the pro* 
Uuce of the sales and hires, if any, and pay to the plain* 
tiflfs what may he due and owing on the said account and 
settlement, and may have such other and further relief as 
the nature of the cass may require, and pray process, &c. 

Upon the return ot the process, the defendant appeared 
and filed a general demurrer to the plaintiffs^ bill. On 
argument it was ordered by the Court that the demur- 
rer be overruled and that the defendant answer, ^.— - 
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From this order the defendant, by leave of tke Cearit ap* 
pealed. 

STATE OP NORTH CAROLINA. > 

Johnston County* > 

This ladeoture. made and entered into this 14th day 

of March 1837, between Blackman W. L6e«of,the Conntj 

of Sampson and State aforesaid, of the first part* an4 

Mary Hooks, of the first named State and County, of tha 

second part, witnesseth : That whereas the said Black* 

man W. Lee and Mary Hooks, having entered into aft 

agreement of marriage, which marriage is soon to be Ie» 

gaily solemnized, and the said Mary Hooks, being of bet 

own right seised and possessed of a large real and per* 

isonal estate, is willing and anxious so to execute, tbal 

the said Mary Hooks shall not be deprived of the UM% 

benefit, and profit of the said estate, real and personal, by 

reason of their intended marriage, and the said Mary 

Hooks being of lawful age to be her own agent ; now; 

therefore be it known, that for and in consideration of 

the premises, and for and in consideration of the sum of 

one dollar to me the said Blackman W. Lee by the afore* 

said Mary Hooks, before the sealing and delivering of 

these presents, the receipt whereof is hereby acknowl» 

edged, I, the said Blackman W. Lee, do hereby sell, assign 

find deliver, alien and confirm, and have by these presents 

sold, assigned, aliened, delivered, and eonfirmed unto Maty 

Hooks aforesaid, all the right, title, estate, interest, aa4 

benefit, which I may by operation of law aeqoire» deriva 

or receive at law orequity in and to the following real and 

personal estate, now belonging to the said Mary Hooks, by 

reason of the said intermarriage between the said Blaob^ 

man W. Lee and Mary Hoaks, viz: Twenty slavesi 

named, Owen, about 27 years; Pompey, 50 years; Charlett 

30; Elijah, 24; Harry, 2i; Baltimore, 14; Cader, 10| 

Henderson, 7;.l8aaC|5; Simon, 5; Alvin, 3; Sawdey* 

about one month ; Patience, 40 ; Amoritt^ 25 ; Raaa, 94% 

5 
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Tm6jf ID ; Ginny, 10 ; Margaret, 6 ; Manny, 3 ; Maitka 
2 r also one tract of land in Sampson County containing 
830 acreSt lying in the fork of Big Cohara and Ward's 
Sw^rop, adjoining A. Fleming and Joshua Graddoe ; also, 
two tracts of land in the County of Johnston, being the 
place wfae^e the said Mary now lives, containing eight 
koadred and seven acres, bounded as per deed from So* 
•annah Blackman to said Mary, dated the 3 1st day of Feb- 
tiiary 1820 ; also one other tract of land, joining the abovei 
containing thirty acres as per deed from John Eason t^ 
ttid Mary Hooks, bearing date the 10th day of Decern* 
bet 1881S ; also one close carriage and two horses^^to 
hkte and to hold all and singular the aforesaid land», ne^ 
groea, carriage, and horses to the only use and beneUt of 
4be said Mary Hooks, her executors and assigns forever ; 
Wkd the said Blackman W. Lee doth solemnly covenant, 
promise, and agree to and with the said Mary Hooks, that 
ht trill, upon the solemnization of the said marriage, or 
at any time thereafter, when requested by the said Mary, 
tilake, execttte and deliver all^and every necessary title, 
ctosd, or conveyance, advised and directed by counsel 
laayntd in law, more completely and eflTectually to secure 
the intention of this indenture, which is entirely to divest 
Kkbeeif of right, title, and estate in and to the above men^ 
tioned lands, negroes, carriage and horses ; so thnt be nor 
Ma creditors shall have any right to sell or contract the 
iMiilie or any part of said lands, negroes, or their increase, 
aairriage iitti horses. It is further agreed and understood 
by and <)^tween the ecntracting parties aforesaid, that 
tbe iandsv negroes nnd chattels may remain in the use 
^Mi oeoupancy of the said Blaekthan W. Lee, fare paying 
therefor by way df hire or reM the sum of one dollar on the 
Arst day of Jaauary in each and every year, if demanded^ 
It is further agreed by and between the parties to this 
indenture, that, if it shall be desirable to sell or exchange 
ihi whole or any part of the above mentioned real or per* 
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sonal property, the said Mary may transfer and lawftilly 
convey the whole or any part of said real or personal pro- 
perty to any person whatsoever, receiving a fair and foil 
consideration for the same ; which consideration, whether 
It be money or property, she shall hold, possess, and keep 
in the same manner as the property hereby conveyed is 
to be held and kept ; and this indenture to be as binding 
and legal as if a third person had been appointed as agent 
or trustee, the said Mary acting as her own agent and 
trustee. 

In witness whereof the parties have hereunto set their 
hands and seals, the day and year first above written. 

BLACKMAN W. LEE, IbeaU 
MARY HCX)KS, [s^i^j 



Signed and sealed in 

presence of 

John Eason, 
Young Eldxidge, 



I 



J. ff. Bryan, with whom were Husted and Washington 
for the plaintiffs, submitted the following argument: * 

The demurrer admits the case as stated by the hill 
which is, that Mrs, Hooks was a widow, with three chil- 
dren, that the property settled was entirely her own that 
the object of the settlement was not only to preserve her 
rights to the property unimpaired, but that the property 
itself should not he affected by the marriage, nor rendered 
liable either to the contracts of the husband or to the 
rights of his creditors. 

The property settled consists of lands and negroes-^n^x^ 
sonal chattels in possession. 

It is declared that the husband shall not acquire any in. 
terest whatever by the marriage, and he sells, assigns and 
confirms unto Mary Hooks all right, title, estate, interest 
and benefit which he may, by operation of law, acquire^ 
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derivo or receiye, either in law or equity, to the proper- 
ty* dec 

Upon the conetraction of this settlement* the qaestioo 
is emphatically, as was said by Lord Tmuklow, in Wood* 
€0ck V. Duke of Dorset, S Bro. C. C. 569, ''what is the 
truth and honor of the case T" and that is to be answered 
by ascertaining by a liberal constraction what is the trae 
intention of the settlement. 

The defendant, if he have any claim, has it as husband; 
it is the jus martVt*— the settlement is not to be construed 
by what has subsequently happened ; but iti^ meaning 
now is w*hat it was on the day of its execution ; it cannot 
be aflfected by the fact of the wife pre-deceasing the hus- 
band. 

Upon the marriage, there being no trustee, the husband 
became possessed of the slaves absolutely as the legal 
owner— and upon his death, they would have devolved 
upon his executor or administrator — they were personal 
chattels in possession ; they were not choses in action^ 
which could only be reached by administering upon his 
wife's estate — his claim upon the death of the wife was 
■till jure mariti and not as administrator. 

The husband is not next of kin and cannot claim as 
such. Bailey v. Wrights 18 Ves. '49. Tyson v. Sugg, 
2 Hawks 473. Oliver and Jones^ 3 Ire. Eq. 369. 

The defendant, therefore, if he claim here, must be al- 
lowed by this Court to claim against his express convey- 
ance, renunciation and release. 

The intention of the settlement is rendered more appa- 
rent from the fact, that not only the defendant, but his 
creditors, are excluded from deriving any benefit from the 
settlement, and this Is an argument against his holding 
the property for his own use in any capacity ; for if he 
holds it for his own use^ his creditors must necessarily be 
(entitled to subject it. 
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Bot the words, "no have and to bold all aad siofftilar tho 
properly. d&G. 9 to the only ase and benefit of the said Marjt 
her execators and assigns,'* do not contemplate or allow 
the claim of the defendant, as her administrator. It is im« 
possible that the words, '*ber execators and assigns^'' can 
here be regarded as words of limitation, for they embrace 
valaable real estate as well as personal — they embrace 
the whole property as one coi^m-^the Court mast bold 
them to be words of purchase ; and then their true mean* 
ing is to be ascertained, which, especially in marriage ar- 
ticles, depends upon the intention, and, to ascertain thal« 
a liberal interpretation (as is said by Judge Gastov in 
Gau9e v. Hale, 1 Ire. £q 241.) is to be giren. 

''Taking the whole instrument together what is the in* 
tention of the parties/* as is said in Smiih r. Dudley^ 10 
£.a R. 132. 

That the Court will make technical words yield to 
what they believe the intent of the agreement, Is shewn 
by the cases of Bulmer v. Joly, 5 Sim. 51, 8 E. Cond. Ch. 
Rep 345. 3 M. &K. 197. Palin v. Hills, 1 M. & & 
470. Hames v. Hames, 2 Kern G40. 

In this Court, the wife may have a separate property 
with all its incidents, and this settlement will receive the 
same construction, as if there had been a conveyance to 
a trustee. In that case, upon the death of the wife, it is 
submitted that the husband could not have claimed against 
his covenants, but the trustee would have held for the 
heirs and next of kin of the wife. 

There is a special provision made here for the husband 
by the settlement — he is to have the use and enjoyment 
of the property, paying a nominal rent, if demanded. — 
This is entirely inconsistent with his taking the entire in- 
terest and estate — this would be taking '* part (o^ the /d^^^ 
whole." And where would be the estate of the wife ? — - 
The whole object of this anxiously executed settlernent 
would be to secure her one dollar per year of her proper* 
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ty, during the covertare, and open its dissolcrtion hy ber 
death the whole would ^o absolutely to the husband. 

W. H. Haywood and Miller, for the defendant.. 

Pearson, J. The case turns entirely upon the construe* 
tion of the deed ofsettlement, as it is called. 

We concur with the defendant's counsel in the position^ 
which was mainly debated upon the argument of the 
cause, that the words, ^'To have and to hold all and sin- 
gular the land, negroes, &c., to the only use and benefit 
of the said Mary Hooks, her executors and assigns ftn^ 
ever^ cannot be considered as amounting to a gift to her 
next of kin. For, " executors and assigns,** taken as 
words of purchase, cannot mean "next of kin." No case 
has ever gone so far, and the authorities cited for the de- 
fendant fully prove that these words, taken as words of 
purchase, designate the personal representatives. Exeo 
utors and Administrators, 1 Phillips 1. But, in truth, the 
words, as used in this clause, are only intended to limit 
to Mary Hooks an absolute estate, and they are used in 
reference to her in the same sense that they would have 
been used in reference to a trustee, had there been one — ' 
that is, to convey the idea, that the estate was to be ab* 
solute. If there was nothing more in the deed, we should 
hold clearly, that Mrs. Hooks taking an absolute estate, 
and dying without making a disposition thereof, the per- 
sonal estate would pass according to law to her husband 
as administrator, or to such person as might administer 

•for the use of the husband. 

But from the whole instrument the intention is cleart 
that the defendant had agreed to accept the use and pro* 
fits of the land, negroes, &c, during the coverture at a 

\nominal rent of one dollar, if demanded, and to divest him* 
self to renounce, and give up all further right, which he 
would otherwise have been entitled to, either in law or 
equity as husband. The language used to express this 
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intention is as definite and explicit as language can be, 
and the only want of perspicaity is occasioned by using 
too many words, in the earnest desire, that the intention 
should not be misunderstood. 

^I, the said Lee, do hereby sell, assign, deliver, alien, 
and confirm, and have b)' these presents sold, assigned, 
aliened, delivered and confirmed to the said Mary Hooks 
all the right, title, estate, interest and benefit, which I 
may by operation of law acquire, derive, or receive, 
either in law or equity in and to the following real and 
personal estate, belonging to the said Mary Hooks, by 
reason of said intermarriage." 

Our attention was called to the fact, that in the clause 
covenanting for further assurance, the intention is not ex* 
pressed quite so forcibly. The intention is, ^'entirely to 
divest himself of right, title, and estate in and to the land 
and negroes, &c.; so that, he nor his creditors shall have 
any right to* sell or contract the same." 

If these words were inconsistent with the intention pre- 
viously expressed, in what may be called the '^enacting 
clause," it Would be difficult to hold, that, by any sound 
rule of construction, they could have the effect of qualify* 
ing or varying the stipulations of the parties ; for, the ob* 
jeet of the covenant is not to vary the stipulations, but to 
provide that they should be carried fully intoefiecf. The 
two clauses, however, are not inconsistent, and may well 
be read together* The intention is, ^'entirely to divest 
himself of all right or title ; so thatj be shall have no right 
to sell ;" and sothat^ he shall no interest, estate or becefif* 
either inlaw or equity, by reason of the intermarriage, 
as is herein before provided and agreed ow", except that 
he is to have the use and profits of the property during 
coverture at a nominal rent. The demurrer was p op'N'ly 
overruled ; and the defendant must pay the costs. This 
opinion will be certified. 

Per Curiam. Ordered to be certified accordingly. 
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JAMES M. DONNELL 4^ AL. v$. JOHN MATEER «• AL. 

The r%ht of a tenant in eommon to partition of a Ugii estate i« at abiolatt 
in a Court of equity as in a Coart of law« The Courta, having ooncnr- 
rent juritdiction, as to an actaal partition, must adjndicate on the sam* 
principles. 

in the case of a petition at law for an actual partition, if the defendant 
wishes to avail himself of an eqnitahle defence, as, for instance, a daim 
under a contract for purchase, he must obtain an iiijunotion to stay pro- 
ceedings at law, nntil the cause can be heard in equity. 

If the application for partition be to a Conrt of Equity, it is not sufficient for 
the defendant to rely upon his equitable grounds of defence in his answer. 
He ought, to entitle himself to his equity, to file a cross bill, for which the 
Conrt would allow him a reasonable time; but his failure to do so, will 
not prevent him from filing a separate bill for relief, as the partition affects 
the legal title only, and the share, assigned in severalty, could still ba 
reached. 

Cause transmitted from the Coart of Equity of Rock* 
ingbam County, at the Fall Terra 1850. 

This was a bill for the sale, for partitior, of a tract of 
land, alleged by the piaintifTs to belong to them and th^ 
defendants, as tenants in common. The case appeared 
from the pleadings to be this: 

William Mnteer died intestate in 18«S5, seised in fee of 
atractofland containing 100 acres, and described in the 
bill. Ha left no issue ; but his heirs at law were two 
brothers, the defendants, Andrew and John, and two sis- 
ters. Polly and Margaret, who held the premises a? tenants 
in common. Polly intermarried with Joseph Donnell, 
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and tkey had iwm» one obild, Janifc M. Dotnall* who is 
oae of the plaioiifiK and then died ; aad MaffMret iaiM* 
married with Joseph D. Watsoa and had ono ehild, Joha 
IL C< WataoD, who is one of the plaintifis, aad thsa sha 
died* The bill was filed in March 1849 and prays fot 
partition of the premiseSi and, to that end» for a sala 
thereoi^ and that one fonrth part be set oat to the plaintiffs 
respectively. The answer admits the seisin of WilKaos 
nad the descent from him to his brothers and sisters* aa 
stated in the bill. It iorther states, that shortly after the 
death of William, their father, James Mateer, made a- 
aeatraet with his children J<din, Polly, aad Margaret* foK 
the purchase of their shares of the premises at the |Hriea 
of 0375, which he discharged by peyingtooaeh of thent 
•IS5 ; bat that, the transaction being in the familyt ha 
took ao receipts therefor, nor conveyance, nor any writ» 
ten memorandnm of the contract of the land : that ha 
also agreed, at the same time, with the defendant. An* 
dcew, to give him the same price for his share,or to Ieav« 
the whole tract to him by will ; and that he afterwaida 
devised the land to Andrew in fee and died ia 1845. Tbei 
answer states, that the plaintiff, Donnell, had reeently 
acknowledged, that his father and mother made the oo»i 
tract of sale and received their share of the porohase mo^ 
aey, and for that reason he professed himself willing 14 
convey to the defendant, Andrew, his one fourth part of 
the land. And the answer insists, that thq contract off 
sale is good and valid, and oqghttobe specifically da* 
creed in this Court : and that, therefore, the defoadantt 
Andrew, is the equitable owner of the whole tract, and 
that the plaintiffii are trustees for him, aad ought not to 
have the pavtition prayed for. 



Jft&r, for the plain tiA. 
itoreiiodf for the defendaals. 
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c RuFFiN, G, J. The proofs of the alleged contract be* 
tweenthe father and his daughters are in some respects 
very unsatisfactory. But the Court does not go into themi 
hccaose^ if they fully susiained the answer, no case 
MToald be made out, on which the prayer of the biH could 
be denied. • The parties to this suit are tenants in com* 
mont and either one of them has an absolute right to par- 
tition^ either specifically, or by a sale and a division of 
ibm price. The plaintiffs might have proceeded a^ law 
and obtained a partition of the land, and no resistance 
aoQld be made against it at law. It is true, the defendant 
AndfeWf as the devisee of his father, might have filed his 
hill tor the specific performance of the contract of sale, 
gad, by showing & prima facie case for a decree for a 
eohveyance, he would have entitled himself to an injone* 
tibn againbt proceeding at law, until the cause could b# 
liebcdia equity. But very clearly heeeuld not have an 
iojtlnction upon a bill framed upon the matter contained 
kt/this answer, since the contracts set out are absolutely 
vohl and could not entitle the party to a decree for spe** 
fic'VerfbrmaQce on. the hearing. They are void.by thd 
ataflttte of frauds, because they were not in writing, and 
that of Mi'St.Donnell, because she was married at the tiihe« 
Tbfi ri^^t of a tenant in common to partition of a legal es^ 
tate is ^sabsolute in this Court as it is at law ; lor the ju* 
f isdtetion as to actual partition is concurrent in the Courts 
M law and equity* and therefore both Courts must adju* 
dl6ate on the same principle. The only necessity a tenant 
cineOmiDon is under, for coming into the Court of Equity^ 
is that, whibh arises from the inconvenience of an actual 
partitioni and induces him to apply for a sale. But that 
does not change the principle applicable to this ease^and 
the plaintiffs are strictly entitled to partition in the one 
form or the other, when the legal tenanoy in comi&on is 
admitted, unless the other party, upon a proper bill, get a 
decree declaring then» trustees for him i|nd ordering a coa * 
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veyance. It does not suffice to state in the answer, as an 
obstacle to the partition, eqaitable grounds for such a da* 
cree ; for, peradvehture, the party might never institute 
a suit, putting the matter directly in issue and entitling 
him to the decree for specific performance. Therefore 
the defendant, Andrew, in order to get the benefit of the 
case he alleges, should have filed his cross bill and obtain* 
ed an order to bring both causes! on to be heard together. 
Without that, the legal rights of the plaintifis must pro« 
vail, so far as to require the decree for partition. The 
partition will not, indeed, deprive the defendant of iha 
right to specific performance, as the partition affects the 
legal title only, and the share assigned in severalty to the 
defendant's vendors could still be reached by him. It la 
.admitted, however, that it is more convenient and less ex» 
pensive to all parties, that partition should not be made 
before the equitable rights are settled ; and, if the de« 
iendant had a case with any color for a decree, the Court 
yrould await his filing across bill for a reasonable time. 
But, as has just been said, the defendant's case, as stated 
by himself, is radically defective ; since, as to one of the 
Vendors, there was coverture at the time of the alleged 
contract, and, as to both, the contract was oral and the 
plaintiffs have taken advantage of that defect by bringiog 
their present bilL The plaintiffs must, therefore, be de« 
clared to be entitled to partition, and, if the parties do not 
agree on the point, it roust be referred to the Master to 
enquire, whether actual partition can or cannot be made 
without injury to the parties, or some of them, and, if it 
be found that it cannot^ then to state to which of them 
and to what amount. The defendant, Andrew, must pay 
the costs up to the hearing. 

9 

Pes CuauM. . Decree accordingly. 
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HEN&y p. iSASTON w. JUtU J. BASTON ^ .VL. 

A t«itet«r dttltod to lifia son H. set^tii tn^ts tf land, ind to M««on Johfi 
•BTtnl trteia of kukl, isclttdiDg die kono pdaco after iKedaathofhlii 
wiHB^ 99 gairt to oaeh of bit daiigliten» E. and M. « nogro wopiaii aM 
foi|r ehitdroa. He gaTO to his wife abaolutelj six negrooS} and lent to 
bar during her widowhood foar other negroes, and gare her ploqghSi 
horses^ cattle, dte. and lent her the home plantation , With the prlTlIegeof 
iire wood and rail timber on any of his lands for the use of the plantation* 

. He thenditeoted as fhUowe r H will thst mj negroes ail to he hired m4 
I9 oonunOa, eaeept those given to my wife #nd also loaned to her, an4 
^he hiroi and interest of my netep, to go for clothing and educating of m j 
chlldreUf and the rest of my lands also." At the time of the testator'a 

' death, his son H. had just arrired Mage. fi. was 14, J, 10. and M. d 
yealt of egSk 

IbU, 1st* Tha^ the widow i|ra« fuliMed to th# iipmeai^te posseseion of th^ 
negroeSf and the stock, farming utf osila« ^c, which were hequeathed t^ 
)ier ; and abo td the immediate possession and use of the home plantation.* 
9iidiy, That H., hating arritred at age, was entitled to the immediate pos« 
ienien of all the land derised to himi and the one fifth part of the nudlar 
|o«ed of proper^, le^Tlng the halanoe as &,ootnmon fnod Ibr the enpporl 
mid eduoatioi) of the three otlier children, to be applied to that pnrpooi 
at the discretion of the executor ; 3rdly; That when M. arrires at age or 
marries, she will he entitled to draw, out of theoommoa fund, the negroeift 
givea to her and one fifth of the property aadispesed of; so, also, 1., whea 
hf arrives at ays, wUi be aatttled to Ike land dsvieod to ^in, M^aot C* 

. the life estate of his mother in the home place, and to one fifth of the w^ 
disposed of property ; and 4lbly, that when M. arrlTOs at age prmavrie;, 
tfie wHl be entitled to the negroes glTon to he^ and one fifth of the pro* 
perty andisposed of; and the widow HiU thea take the temaining fifth of 
the property undisposed of. 

Cause removed from the Court of Equity of Pitt Coun* 
ly, at the Fall Term 185a, 
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No cooiisel for the plaintiffl 
Biggs^ ior the defeodants; 

FsABBoiVt J. This wms a bill filed by an exeeutor, Co ob« 
lain from the Court advioe in the eonetrnetion of the will 
of his testator, upon the following state of facts : 

In Janoary 1843» John S. Easton execated his will* by 
which he devised to his son, Henry, several tracts of 
land, and to bis son, John, several tracts of land, io^ 
eluding the home place after the death of his wife»— » 
He bequeaths to his daughter, Eliza, a negro woman, 
Judab, and her four ehildren ; and to his daoghter, Martha, 
a negro woman, Maria, and her four children. And be 
gives to his wife absolutely six negroes ; and he lends to 
her, during her widowhood, four other negroes, and gives 
her two horses, a mole, barouche, and harness, cattle, 
{doughs, household furniture, &c.; and he lends to her 
the plantation, on which he then lived, with the privilege 
of fire wood and rail timber on any of his laads for the 
use of the plantation. 

He then adds, * I will, that my negroes all to be hired 
out in common, except those given to my wife and also 
loaned to her, and the hire, and interest of my notes, to go 
for clothing and educating of my children, and the rest 
•fmy lands also." 

The testator died in 1646, leaving his wife and foor 
children, Henry, who had just arrived at the age of twea* 
ty-one; Eliza, fourteen years of age; John, ten; and 
Martha, eight years. Besides the negroes named in the 
will, the testator owned five valuable negro men, one boy 
fifteep years old, and two young women ; and he owned 
PQtfMs, bearing interest* amounting to about f lOOQ, after 
pnying debts, dpc. 

The bill seeks to have a eonetruetioii of ifae will* Wis 
H^nk tb^ widow is entitled to the immediate posiession 
9X t)i§ negiK>?«» ^nd the stock* f«r«uiif utensils^ d&c.t which 
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are bequeathed to her ; and also to the immediate posses* 
sion and use of the home plantation. For* although the 
exception of the negroes in the above recited clause fur- 
nishes an inference, that qo exception was intended to be 
made out of the general expression, ^*and also the rest of 
the landf^ if it stood by itself« yet taking the will las a 
vrhoIe» we are satisfied, that it was intended to give the 
mrile the immediate use of the home place, and to except 
it out of the *'commott" fund. Possibly he made the ex* 
press exception of the negroes, because, in reference to 
them, ho bad used the word, '^a//;** which is not used in 
jreference to his lands. But, however this may be, we in* 
ier he intended ber to have the use of the home place ; be* 
•aose she is not to draw any part of the common fund for 
ber support ; and, it is clear from the gift of the negroes, 
stock, farming utensils, furniture, 4*<^., that he expected 
ber to use the plantation and make ber support in that 
way. 

As Henry, although under age at the date of the will, 

had arrived at age when his father died, it was no longer 

liecessary for him to draw on the '^common fund/' We 

think he is entitled to the immediate possession of all the 

land devised to him, and the one fifth part of the undis« 

posed of property. This will leave the balance as a 

^'common fund" for the support and education of the three 

i4her children, to be applied for that purpose at the dis* 

eretion of the executor. He will, of eourse, be influenced 

in a great degree by the annual income. 

• When £li2a arrives at age or marries, she will be enti* 

tied to draw, out of the common fund, the negroes, given 

to her, and one fifth of the property undisposed of. So, 

John, when he arrives at age, will be entitled to the land 

devised to him, subject to the life estate of his mother in 

the home place, and to one fifth of the property undisposed 

of. This will reduce the fund to two fifths ; and when 

Martha arrives at age or marries, she will be entitled to 
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the negroes, given to her, and one fifth of the property on- 
digposed of; and the widow will then, under the provis* 
ions of the act of ISSd, take the remaining fifth, the par- 
pose of making the eommon fund and creating this charge 
upon the property undisposed of having been fully ac« 
complished. 

If it be asked, why the widow is not allowed to take 
her fifth part, until the youngest child arrives at age or 
marries, it is answered, because the property, although 
not finally disposed of, is charged for a certain purpose, 
and she must take, subject to that charge, which is a par* 
tial disposition of It. And the reason that Henry is at 
liberty to^take his part immediately is, because he was ori* 
ginally interested and intended to be benefitted by the 
common fund, which was not the case in respect to the 
widow; and so, when the purpose is an.swered as to him, 
he is entitled to withdraw his part, as the means of mak* 
ing a support* 

The costs will be paid out of the fund4 



TfOi (JmiiAM; Declared aipd decreed accordingly. 
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SAMUEL S. UOWNEY vt. JAMES M. BULLOCK 4- AL. 

Uadcr tome elroninstanoes, a trnitoe, althongh restrieted^to the ezpendHurt 
of the profits of the trust prdpertj, maj be at liberty to anticipate, hf 
spendiug, ander an einergenoy, more than the profits of the current year; 

' as if there be a dearth and a cooseqnent failnre of crops, or some cxtraor* 
dinary siekness, making it necessary to incnr heayy medieal bills ; bat, itt 
tach ease, the evideace of this emergency mast be averred and proTeoi 
nad a fuU aeeount rttnUred, 

Cause removed from the Coart of Equity of Granville 
County, at the Spring Term 1850. 

This is a bill filed by Samuel S.Downey, plaintiff, 
against James M. Bollock, John S. Hunt and Francis 
Ann, his wife, William B. Hunt, Richard B. Hunt, Leon* 
ard U. Hunt, Emily F. Hunt, Lucy B. Hunt. Susannah B. 
Hunt, and Mary E. Hunt. The bill sets forth, in sub- 
stance : That William Bullock, late of the County of 
Granville, departed this life some time in the year 18 — ^ 
having first duly made his last will and testament, of 
which he appointed his son, John Bullock, the sole execu* 
tor, and which, after his death, was duly proved and re* 
corded, and the said John Bullock duly qualified as exec- 
utor — that the said testator, in and by his said will, did, 
among other things, devise and bequeath, as fellows: **I 
give unto to my son John Bullock, in trust for the heirs 
of my daughter. Fanny Ann Hunt, the fifteen negroes I 
put in her possession at her marriage with Captain J. 
Hunt, also the tract of land, whereon Captain Hunt now 



clause, th« testator meant the ehildren or Issue af 
the said Fpauoes Ann, as well ihoBe whieh should oom* 
in being after the making of the will as those who wero 
in being at the making thereof, and, in and by the decree 
containing the said declaration, the said Court directed 
that the said John Builock.the executor and trustee, might> 
if he should think proper, put the property, devised and 
bequeathed in the above recited olaose, into the posses- 
■lon of the said John P. Hunt for (be stipport of his family, 
and might permit the said John to expend the whole pro- 
mts for that purpose end for the «dneat[on of bis children. 
And the bill further set forth, that the snid John Bullock, 
undrrlhe permission granted bim by the said decree, did 
f ut the said John In possession of ihe said property, real 
hnd personal, and permit him to have the entire control, 
mnsHgement and direction thereof, and the said John, be- 
ii'g s» in' poaaesston, eonttnued, for several years and until 
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the proceedings in this suit had, to saperintend and man* 
age the said property^ to employ overseers, and to mak^ 
purchases of clothing, groceries and all other necessari^ 
for and on account of his said family. The bill further 
set forth, that, erbout the year 1836, Thomas Hunt, the 
father of the said John, then residing in the State of Mis* 
sissippi, and being desirous to have his son with his wife 
and children settled near him, proposed to the said John 
to remove to the said State and proposed many arrange* 
meats for his advancement and for the comfort and ad* 
vancement of his family, and the said John, believing that 
his and their interest would be greatly promoted by such 
removal, accepted his father's offer; that*a difficulty 
however was found in regard to the negro slaves, which 
the trustee had no power to authorize the said John to re* 
move^ whi4e, if they should remain^ no considerable pro* 
fit could be expected from their labor and very serionB 
inconvenience would he sustained by Mrs. Hunt and her 
children from the want of their services as domestiOft in 
their new home ; that, in pursuance of the wishes of the 
family, in the said year 1838, proceedings were instituted 

in this Courts upon which at^ Term of that yeari^de* 

eree passed, appointing the said Thomas Hunt a trutteoi 
in the stead of t^e said John Bullock, and authorizing the 
removal of the said slaves to the State of Mississippi, up* 
on certain terms and conditions therein specified. The 
bill further set forth, that, in the latter part of that year 
the said John T. Hunt, acting under the authority of the 
said Thomas, had made his arrangements for the reroeval 
of his family with the said slaves, when an unexpeete4 
difficulty presented itself ; that the said Thomas Hunt 
having contracted debts for and on account of his family| 
and as the agent of the said John Bullock, the trustee, Op* 
on the faith of the said* trust fund, the creditors Interposed 
to prevent the removal of the slaves until their debra 
weife p^id or secured ; and that the said Mr. and Milk 
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H«»t earnestly solicited the plaintiff to beoome responsi* 
ble for tbese debts. Tbe bill farther sets forth, that yield* 
log to the entreaties of the said John and Franoes Hant 
and their friends, and assured that the said Thomas Hant» 
tbe new trustee, would see that he was indemnified oat 
of the trust fund or otherwise, the plaintiff gave a written 
eogagement to become responsible for these debts, provi* 
ded the same should not be payable before the 1st of June 
1342, and afterwards, in pursuance of the said engage* 
ment, joined the said John T. Hunt in bonds to the res* 
pective creditors for their demands, payable as abovo 
mentionedi amounting in the whole to about the sum of 
•4060; and* that the plaintiff, upon executing the said 
bonds, took from the said John T. Hunt a written memo* 
raadum, stating the circumstances, under which the said 
bonds were given, signed by the said John as agent of his 
father, Thomas, the trustee ; that the said John at tha 
same time placed in the hands of the plaintiff, to be ap* 
plied towards the payment of the bonds so given by him 
as aforesaid, three securities (particularly described in 
the bill) ; and that, annexed to the bill, there is a schedule 
of the bonds by him given and subsequently paid, and 
that, after applying towards the plaintiff's re*imburse* 
ment the moneys due upon the said securities, there re* 
mains due to the plaintiff as of the date of the 1st of June 
1842, tbe sum of •2163 27 or thereabouts. The bill for* 
tber sats forth, that, at the foot of the memorandum so 
given by the said John Hunt, the plaintiff added a state* 
moot of the said three securities deposited with him, as 
aforesaid, and the application to be mads thereof, and 
mgjaed the same, and the paper, containing tbe said me« 
morandum and statement, being submitted to the said 
Thomas Hunt, he endorsed thereupon and signed a writ* 
ten approval of what tbe plaintiff had done, aoknowledg- 
iag his ri^t to.be re imbursed out of the said trust fund, 
which approval the plaintiff has ready to produce^ &c>— 
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Tb* bill furtber set forth, that the uermnl debts for wfawk 
bit bcMids Were giT*o» as mentioned ib th« said soheduld* 
vere alt contracted for just and necessary (mrposesi pro* 
ptrly chargeable and payable out of the said trust i\itid» 
(fiartlcalariy speeifylng Bome of them,) and all the otbel- 
^bts, mentioned in the said schednloi were lor necesscn 
ties famished to the said family and parchaied for them 
by the said John Hunt, while acting under the aathdrity 
of the said John Bullock, and» aceording to the declata* 
tioissaf the said decree, vrere justly payable out of and 
obargeable itpon the said fund ; and the bill proceeded to 
state^ that the plaintiff was adrised, that, having, under 
the eircumstanees before stated, become beund for the 
payment of the said debts and having paid the same, be 
it entitled in this Court to be re^imbursed out of the said 
trust, property, because in this Court he is entitled to be 
substituted to all the rights of the creditors, whose da* 
mauds he has satiaiied, and because, by the payment of 
the $aid demands, he has a right in this Court, indepen* 
^ktitly of such substitution, to look to the said food for his 
rsMiliborseraent And the bill further Set fdurth, that this 
said Thomas Hunt, though at the time of his appointment 
and the removal of the said slaves, in possession of 4 
iM^e estate, has since t^cdme entirely insolvent, and en«i 
tirely tunable in any manner to indemnify the plaintiff> 
and the said John Hunt was at no time of ability so to do, 
but was^ and yet ia, dependent upon the said trust poopef^* 
ty for hk( own support ; that, since the change in his fh* 
tber's circumstances, the said John Hunt has returned 
tirith his family and the said slaves to the County of 
Granville^ where be is now residing ; that tile defendant 
James M. Bulicick has been daly appointed by this Court 
trustee for Mrs* Hunt and her children in the place eftha 
said Thomas Hunt, and hath abw the charge and atiperin**: 
ttodendenceef the real Md )»«rMftal estate,et>Mjposinf the 
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md trofti fund, which, nnder bis maaaf emeiit, is now pri9» 
doeiDf a larg^ income than is necessary for the sop^arC 
and QMitntenance of the said family and edocatioa of tbo 
diUdren ; and that the plaintiff is advised* that^ in Ihia 
Coorli be has a rigbt» not only to have the sorplos proAtti 
of the fand applied to the payment of his demand, bat* if 
necessary, to have satisfaction out of the principal thero- 
of; The bill idrther set forth, that the defendants^ WiU 
liam B. Hunt, Richard B. Hunt, Leonard H. Hunt, Emily- 
F. Hunt* Lucy Bt Hunt, Susannah B. Hunt, and4if ary E» 
Hant; are the children and only issue of the defendantSt 
John F* and Frances Hunt, that they are infants, under 
the age of twenty one years, personally under the chargo 
of their father, the said John, having no property or es« 
tate except the said trust fund, and having no guardian 
except the defendantt James M« Bullock, who, as their 
trustee, has the possession and control of their said proper* 
ty, and that the plaintiff hath applied to the said James, 
and requested that his said debt may be allowed, andpro* 
vision made for the payment thereof out of the said trust 
priyerty, but that he, though nothing doubting any of tba. 
matters herein slated, and though perfectly willing to do 
anything, which is just and proper in the premises, yet 
deoUaea to comply with the plaintiff's request, beeavse 
of the responsibility, which would thereby be imposed 
upon him, and which, as he supposes, he ought not, aa 
trustee, to assume* 

The bill concludes with the usual prayer for process* 
answers, and such relief as the nature of the case may- 
require* 

The answer of the defendants was put in by Jamea M>* 
BuUook for himself and the infant defeodaats« It admita 
or does not deny most of tke allegations in ibe bill, but 
it deom thai John Biilloek ever gave authority to John F* 
Uuait to contract any debts on tbe^faith of the trust es« 



SUPREME COURT. 



Downey v«. Bollock. 



tAte, and avers that this was well known in the neigfabi>r- 
hood and particularly to the plainttflT. It denies that the 
plaintiff signed the bonds, with any reliance upon the 
tmst property for his indemnity, but avers that be signed 
them upon the personal responsibility ot John F. Hdnt, 
who was then in gocnl circumstances, and who also 
gave the plaintiff counter security in some form or other. 
It also denies that the debts mentioned by the plaintlflT 
were contracted, except a very small portion of them if 
any, for %e benefit of the cesiuis que trust* 

Replication was entered, depositions taken and the* 
cause set for hearing and transmitted to the Supreme 
Court. 

/• H. Bryan and Littlejohn, for the plaintiff* 
* Gilliam and McRae, for the defendants. 

Pkarsoit, J. From the proofs we are satisfied, that 
much the larger part of the amount, for which the plain* 
Ifff became bouad, were debts of John Hunt contract* 
^ for his own purposes, and not for the support and 
education of his children, or for expenses incurred on 
account of the slaves. 

We are also satisfied, that the plaintiff assun^ed the 
liability, trusting for indemnity to the notes, whiehwero 
put into his hands, and to the guaranty of Thomas 
Hunt, and that this is an attempt, upon the failure of said 
Hunt, to fall back upon the trust fund, which was not 
before looked to. 

But apart from these considerations, the case noade by 
Ae bill is fatally defective. **By a decree of this Court, it 
was directed, that John Bullock (then acting as trustee,) 
might, if he should think proper, put the trust fund into 
the possession of John Hunt for the support of his family ^ 
and might permit him to expend the whole profits tor that 
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imrpote, and for the education of bis children.^ Tiia 
fond, consisting of a plantation, and some twenty or tbiriy 
negroest with a stocic of horses, cattle, household fomi* 
tare, &c., was put into the possession of John Hunk Ha 
bad the entire control and roanagementof it,and was at 
liberty to apply the whole of the profiiM to the support and 
education of his children, all of whom were then qnita 
young. This state of things continued for some five yearSf 
when, in 1838, Thomas Hunt was appointed trustee ta 
place of John Bullock, with a view to the removal of the 
•aid John Hunt and his family, and of the negroes, form* 
ing the most valuable part ot the trast fund, to the Stato 
of Mississippi. The plaintiff alleges, that, at that time* 
John Hunt had incurred debts for and on account of his 
children, and the necessary charges in respect of the ne» 
groes, to the amount of 840G0, over and above the whote 
profits of the trust fund ; and that he, out of friendship 
for the wife and children of said Hunt, {the cestuis que 
trusts) became bound for the payment of the several debts, 
making the above amount, in order to enable Hunt to take 
the negroes to the State of Mississippi. 

The fund is now in the hands of another trustee, James 
VV« Bullock, one of the defendants ; and the plaintiff* seeks 
to charge it with the sum he has been obliged to pay. It 
is clear, be must make out his equity by and through John 
Huntf for whom, and at whose instance, he became 
bound* 

John Hunt alleges, that he exceeded the profits of the 
iund some $4000, but he exhibits no account, and, for 
aught that appears, he kept none, so as to show what was 
the amount of profits received, and how it was expended, 
and by what means he was obliged so far to overrun hii 
limit. This is the fatal defect in the bill. Upon its faee 
it shows, that Hunt, in whose shoes the plaintiff'stands, baa 
been guilty of gross negligence or of downright extrava* 
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gunce. It would b# extravagane^ tbuB to exceed ih)^ in^ 
come of one's own property^^moob more 90 in re^rd to a 
.|rn9t fond ; and still more so, when there is an exprasa re^ 
•strict ion to tbaj7r«/E/« of the fnnd; and yet, withoat any 
aceonnt or attempt at explanation, the plaintiff seeks to 
follow and charge the trust fund. There is no principle 
ot Equity, upon wbieb the bill can be sustained. 
. It may be true, tbat« under some circumstances, a trash 
lee, ftUbougb restricted to the expenditure of the profits, 
may be at liberty to anticipate by spending, under %r 
^mergeney, more than the profits of the current year ; as 
if there be a dearth and a consequent failure of crops, or 
sonfte extraordinary sickness, making it necessary to incur 
heavy medical bills : but, in such case, the existence of 
this emergency must be averred and proven and a/utf 
itccouni rendered. 

The bill must be dismissed at the plaintiff's cost. 
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A'/fflM eo^ert, eiiiiU«d to » wpanCte^lato is ptrtoMl propertf , miles Aii» 
be apiiM danso of restraiiitof her doiiiioioii« may eonfvy U «id drstt 
other acts io respect to it, in the same manner, as if the were •/imic §9!$, 
whether' a trustee be interposed or not. 

'Prnxttoii, J., dissented. 

Tbef Mttesef lV<rAr ir. Pitckfotd, 1 Def . dd Bat E|. 489, Bfiikr f. B(mgk^ 
1 M. Eq. 423, iVoi^uT t< Aroi0ji2eie,3 Ire« Sq^S37, tad JVMfa ?. F^m* 
jnan, .4 Iras. Eq 31 2« cited g^d approved^ 

Cause transferred from the Court of Eqaity of Ratbei^ 
ford Gountyt at the Spring Term 1 842. 

Upon the pleadings and proofs the following ease 1^ 
peared : 

On the lltb of May 1835,Fred0rjck Wafd eMV^ffod m 
negro girl. Jinny, to Thomas Ward, ^'in trost td and lar 
the separate use of Nancy Harris* the wife of Willi ta' 
Harris^ and free from any control of tbe said Wilfiamf dot* 
idg the natural life ttt the said Nanoy, and apon tb«dMth 
of theshtd Nar>cy opon fm*ther trust to hold the smid ne« 
gro and her ineri^ase to the sole and separate ikse of Eiisi« 
beth Ledbetter, the wife of Richard Ledbetter, and SMj^ 
thff Wife of John Scorey, both to be equally interested hi 
said tvust; and upon thd baf^penrng of the death of tb# 
said Etizabetb or Sally or both, the said Tfaomani it 
hold the said negro and. her increase lor the • litenN^flif 0|! 
their ehildren ; one half to the children of EIizabeil^.*aiid^ 
the other half to the children of Sally/' Elizabeth Led* 

8 
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better and Sally Seorey were the daogbteni of William 
and Nancy Harris. The negro girl was in the possessioa 
of Harris and wife ; and, in March 1838, William Hiirrisy 
being much indebted and judgments rendered against 
him for debts for which bis sons-in law, Ledbetter and 
Seorey, were bound as his sureties, William Harris and 
his wife, Ledbetter and bis wife, and Seorey and his wife 
fold the negro woman and one of her children, then six 
months old, to the defendant, Herbert Harris, for the price 
of (700, and those six persons made a deed to said Her* 
bert for them, with a covenant of general warranty : and 
be took them into his possession. He paid the considera- 
tion money partly in discharge of the debts mentioned; 
partly to William Harris, and partly to Ledbetter by the 
direction of the other vendors. Seorey and wife have 
fonrchildren;'and in September 1841 this bill was filed 
by Mrs. Harris, Mrs. Ledbetter, Mrs. Seorey, and her four 
children, against Herbert Harris, William Harris, Led* 
better, Seorey, and Thomas Ward, and charges that Her- 
bert Harris knew of the existence and contents of the deed 
made by Federick Ward, and that, with such knowledge, 
he purchased the negroes from William Harris for an in* 
adequate consideration, and that| supposing that h« could 
make' his title good (hereby, be, by persuasions and false 
suggestions and promises and undue influence and con* 
trol over them, caused and procured the plaintiffs, Nancy^ 
Etixabeth and Sally, and their husbands, to sign the deed 
for the slaves-*-Ledbetter being induced to do so by re- 
ceiving a part of the purehase money, and the said Seorey 
by getting to himself another child of Jinny, then in his 
p^fttiession. The prayer is, that the defendant, Herbertt 
iwy be compelled to surrender the slaves and their in* 
crease andjiccount for the hires, so that the purposes of 
the 46ed of settlement 4iiay be performed, ml 'o * general 
#e>)ei* 
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' The answer of Herbert Harris denies all the allega^* 
tions of fraud and andae advantage* setn forth the terma 
and purposes of his pnrchase, and the conveyanee to binit 
and insists on his title thereby aeqaired. 

Guion, for the plaintifls. 
Bynum, for the defendants. 

RuFFiN, C. J. The plaintiffs have failed to estaMish 
any extraneous ciroumstance to impeach the conveyanca 
1o the defendant. Indeed, the allegations of the bill are 
expressed in such general terms, that one must suppose 
that no relief could be expected on them ; and that it was 
intended to put the relief on the ground, that the con« 
veyance by a married woman of a slave, held by a trustee 
to her sole and separate use, is inoperative. The opinion 
of the Court, however, is to the contrary ; and we hold 
that a ftme covert^ entitled to a separate estate in per* 
sonal property, unless there be some clause of restraint of 
her dominiouy may convey it and^o all other acts in res* 
pect to it in the same manner, as if she were a feme sole* 
That is the settled law of the Court of Equity in Englaiict 
and was, long before the revolution ; and it is therefore 
obligatory upon the Courts here, just as much as any 
other established rule of property, derived from our an. 
cestors. To go no further back, it was unquestionable 
law in Lord Hardwicke's time. In Peacock v. Monk, i 
Yes. 191, he points out the difference in that respect be« 
tween real estate, and personalty, or the profits of real 
estate, which in fact is personalty and goes to the execa* 
tor; and he gives the reasons for the difference. As to 
personal property, he says, where the wife has a separate 
use in it, ''she may dispose ef it by an act in her life timo 
or by will. She may do it by either, though nothing Is 
said of the manner of disposing of it''— that is, in the set* 
tleoient, or articles. That has never been denied in Engl 
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JUP^ fr<W *h*f 45^y ^P Jhis- iboiigb the groupds of i\kp raie 
^v^ ^een often st^te^ ia ^ub^^queot oa^fss^ and tb.eprm- 
fMple it^^If morp f)i9t;|nctl^ e:j^plaiDed' lo FetiiplQce y. 
Georges, 1 Yes, Jr. and 9 Bpo. C. C, 3, it wa9» for exan^plf^, 
stated in terms, that personal property, settled or agreed 
to be settled to the separate ase of ^ married vvpip^n^ may 
be disposed of by her as a feme sole to the full extent of 
her interest, although no particular form for doing so is 
prescribed in the ipstrument. The principle of that rule 
iS| that she tal^es separate property as hers exclusively, 
yritl^ a)lthe rights and incidents of property; of wbiph 
one, and a most important ouq, is the fight of dispositiQc. 
This principle has been applied to all cases since, in what- 
ever form they may have arisen. Thus 3be nxay ^qxi\eY 
personalty in which she is entitled to a separate use in 
reversion, j|s well as a present interest. Sturgis v. Corp 
IS Yes. 190. She may sell or give even to her bushaqd, 
since in respect of that property (hey c^re regarded as dis- 
tinct persons, like pther strangers ; though the Court will 
scrutinize such defilings upop a natural suspicion of ac* 
t^al coQStraint on hei*. * Powlet v. Delavet, 2 V^s. 663. — 
^ti^re v. Dean, 4 Bro. C. C. 326. Sl)e ii^ay not only con- 
vey her separate property, but, lYilhout the eonsent of 
ber husband or trqstee, she mc^y encumber it by mqrtgj^g^, 
er charge it by contracting debts, ^s by giving ^ bond 
for so much money merely. FeUipl^ce v. Georges^ and 
fialme v. Tenant 1 Brg. C. C. 16, 2 Diclcens 560. Other 
instances ne^d ^qt be cited ns evidence, that, in the l^^it 
pase» Lord Thurlow laid down the ri^Ie as correctly as he 
did explicitly, which hq tool^ froip Peacock v. Monhf th^t 
a feme covert^ ^ctin^ in respect of her separate personal 
property, is competent to act in all respects as if she was 
a fem^ sole. Hq says, it yv^s impossible to say th^ con*- 
tfary. Now, beyond all contfoversyj the ground Qf th^t 
rale is not any capacity or power supposed to be i(npar(^4 
ta 4 married woman by her bu^b^nd ox by tt^^ instfunier^^ 
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creating the separate ase, as a capacity or power thereby 
created and sabsisting by itself apart from the property ; 
but it arises out ofthe ownership of the property, and the 
right such absolute ownership imparts to the person* to 
do with it as she pleases. When equity adopted the prln* 
ciple, allewing that separate property might be vested in 
a Riarried woman, which the law denied, it followed, as 
teing inherent in the jus proptnetatis, that there should be 
the jm disponendt. That is declared in all the cases to 
be the principle ; and there is no contradiction among 
them. Even when a gift is made in general ternMtotha 
eole and separate use ofa feme covei't, and the instrument 
goes on to add, that she may dispose of it in some par* 
ticular manner, as by deed or will, yet she may do so in 
Itny other manner, by reason of her general property, fa 
which the power is merged. Elton v« Sheppard. I Bro. 
C. C. 533. Hales y. Margerum, 3 Yes, 291). Such being 
the nature oi^feme coverfs right to dispose of her separate 
propertj' — conferred by equity, not created by the settlor 
•^the doubt was, whether any restraint upon the right of 
alienation by the provisions ofthe deed was admissible. 
Upon principle, it, unquestionably, was not ; because the 
common law denies such a restriction, and in respect to 
•qiiitable estates the general rule is, that equity follown 
the law. But (bis anomaly was admitted by the Court 
of Equity, in order the more effectually to protect the wife 
from the control or solicitations of her husband, and 
thereby make the separate property a more effectual pro- 
vision. As was observed by Judge Gaston, in Dick v« 
PUchfsrd^ 1 Dev. & Bat. Eq 480, the controversy upon 
that point is settled by {authority in England in the cases 
c'ted by.him. But that very controversy only shows more 
conclusively, that« but for provisions in the instrument in 
restraint pf the anticipation of profits or alienation of the 
CQrpital, the right of disposition existed as an absolute right 
belonging to the owner of the property. Is there any 
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reason, why the Judges of this Court should not held the 
law to be the same here : or, rather, why we should not 
be obliged so to hold T There seems to be none whatever 
—DO plausible ground Tor setting up a new rule upon their 
own arbitrary will* If there had been any legislation on 
the subject,at all incompatible w^ith the law our ancestors 
brought with them : if there were any thing in those rules 
repugnant to or inconsistent with the form of government, 
as it is expressed in the statute, respecting the parts of 
the common law to be in force here, then the Judges ought 
to conform and mould the rules to correspond, by proper 
qualifications. But we are not aware of any such legis* 
lation or repugnancy. On the contrary, the Courts of 
this State have heretofore proceeded on the idea, that 
they were to administer the law upon this subject, as they 
found it, as in other instances. In Dick v. Pitch f or dtjiXHt 
quoted, this doctrine of equity is recognised, and used as 
illustrating the question then before the Court, which was 
the right of a male cestui que trust to assign the trust 
fnnd, though, by the terms of the deed, the trustee was to 
apply the profits annually to his use. In other cases of 
creditors, seeking satisfaction out of a trust fund, intended 
to be tied up beyond the control of an improvident cestui 
que trust, it has been said, that the only instance, in which 
such a provision could hold, was in that of a married wo* 
man — thus implying that, without the provision, there 
would be no restraint on her. Again, so far from con« 
fidering the separate property of a married woman sus* 
ceptible of transfer, under the idea of her executing a 
power, it was held in Miller v. Bingham, I Ire. Eq. 42?, 
that, when property was thus conveyed during the mar- 
riageof a feme, the separate use itself ceased ipso facto, 
upon the determination of the coverture, and was conver* 
ted into ati ordinary trust for the feme^ and so vested in 
her second husband. And in Frazier v. Brownlow, 3 Ire. 
£q* 237, the general principle was declared, as derived 
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from Holme v. Tenanif and other cases, that debts con* 
Iracted by nfeme covert^ in reference to her separata per* 
sonal property, bound sach property in the hands of her 
trastee, and satisfaction of the debt was decreed oat of 
slaves held to Mrs. Brownlow's separate use, though the 
deed for the slaves contained no power to her to charge 
debts or alien. Let it not be said, that the slaves were 
the produce of the profits of the land, which were at her 
disp'^sal, and therefore that the creditors had a right to 
follow those profits in the slaves, in which they were in* 
vested. That was not the principle of the decree or of 
the opinion given. On the contrary, the relief proceeded 
simply and exclusively on the fact, that the slaves were 
purchased and held by the trustee to her separate use.*— 
In Newltn v. Freeman^ 4 Ire. Eq. 3 It, it was expressly 
held, that the circumstance of the investment of the wife's 
separate money in other property can have no effect, and 
that the property thus purchased will be treatedtas if it 
had been derived in any other manner : that is, that its 
n^itore will depend on the nature of the conveyance takea 
f9r it. In that case, accordingly, land, which was bought 
with the separate money of the wife and conveyed to a 
trustee for her, but not to her separate use, and without 
a power to her to devise it, could not be disposed of by her 
will, though the marriage articles authorised her to de« 
vise the land she bad at the marriage and also all her 
personal property* Besides, how does she get the right o 
dispose of the profits more than the capital ? If it be said^ 
that the perception of the profits is the use given to heri 
the answer is, that the use secured to her is as much the 
use of the capital as of the profits : all consisting of pr>* 
perty the same in kind, namely, personalty, and therefore 
each must be equally at her disposition. It is dear, there* 
fore, that Ftaziet v Brownlow proceeded upon the gjQ* 
eral principle, that, as to separate personal propert}% the 
lady was a feme sole, and therefore equity would lay hold 
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of f but jvropcfty for the benefit of her creditors — at legist 
where she chargfd the debt on it. If, in that case, after 
purchasing the slaves with her own money, she had takea 
the oonvpyance to herself or to a trustee for h«r simply* 
and not expressing it to be for her separate use, there can 
be nodoubt but they would have belonged to the husband. 
Bii^« when she took a deed to a trustee to her separate 
us^f then, without any regard to the source from whidh 
the purchase money was derived, the slaves, as her sepa^ 
rate pergonal property, and, as such merely, were charge I 
with her debts and became liable to be sold for their sat< 
isfacfion, as an incident of ownership, as legal personal 
property may be taken at law by execution. Thatcas6 
i»» ifaerefore, a precise authority, that, in respect to such 
separate property, a married woman is held- here, as iu' 
England, to act as a feme sole. Hence^ if the Courts 
bf^rebad been at liberty formerly to pay no respect to 
ibe principle so long settled in the mother Country and 
to invent a new system for use here, it seems clear, 
tbaffUpon every principle on which judicial precedentis 
obtain authority, the series of dicta and decisions inthie 
Slate should be conclusive with the present Judfifes. It 
is saidv indeedt that a contrary course has been followed 
in some of our sister States. But, we believe, not after 
many adjudications had been made conformably to the 
oil law. In New York, it is true, that it was once held, 
that a married woman was not to be deemed tkfeme soU 
in resppct to her separate property, save only sub modo 
and to the extent and in the manner prescribed in the in* 
stroment creating the estate. Methodist Church v. Jaques^ 
8 John. C. C 78 But even the authority of Chancellor 
Kent's great name could not uphold that position; and, 
upon appeal, the decree was reversed in the Court of Br* 
rors upon tha opinions of the most eminent Judges. 17 
John.' Rep, 548. Since that time, by various judgments 
of the Court of Errors and Chancellor Walwobtu, the 
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old doctrine is re-established in its integrity. In South 
Carolina it seems to be settled otherwise, it mast be ad* 
niitted. But that seems to have been upon the authority 
of an early case in that State, Ewing v. Smithy 9 Dessaut 
417, reversing a decree of Chancellor Dkssaubsube found* 
ed on full research into the cases on this subject and their 
reasons. It is true, that Judge Harpsr, in Ketd v. Lamar 
1 Strob Rep.27, speaks of the restriction on the right of 
the feme to dispose of her property except under i(n ex* 
press grant of power, as more in conformity with the 
policy on which the right of separate property to the wife 
was allowed in equity. But he means only thereb}% that 
it the better protects the interests of the wife* and not 
that it is against the public policy, that a married woman 
should have the right of tlisposition. He could not meaa 
the latter ; for, if that were true, then even the most ex« 
press grant in the settlement would not confer the power' 
since the law never suffers the acts of parties to defeat its 
policy. Yet he admits and no one can deny, that at all 
times a married woman has been capable of executing i| 
power, and that for her own benefit as well as that of 
another. And the late Mr* Justice Stort, subsequently 
to all the American adjudications, states the old rule of 
equity as being yet the rule, without any qualifioatioQ 
from those decisipns. 2 Stori/'s Eq. s. 1389, et seq* It 
is in tact, then, not a question of policy, but simply a qucs^ 
tion of construction of the instrument creating the estate: 
Whether, when it conveys property to the separate use of 
a married woman, It means to restrain her right of alien* 
ation, as incident to ownership, when Jt expresses no re- 
straint, or only when the intention to restrain is declared 
in the instrument. It might have been contended/ with 
ifome apparent reason, to be against the policy of this 

Country and the habits ofour domestic relations, to allow 
separate equitable property in a wife, at all. But it is 
too late to think of that ; and it is, morever, altogether a 
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different question from the present. Being allowed, the 
dispute now is as to the meaning of the instrument. This 
dispute is, therefore, merely as to the form of conveyances 
qv agreements for the separate use of a feme covert^ and 
does not in the least concern the policy of the law or the 
institutions of the Country — since, by express provisions, 
the parties may undoubtedly confer the power of disposi. 
tion or restrain it. That being the true nature of the 
question, it would seem to be too much like unsettling 
the forms of conveyances and the rules of propert}' to say, 
contrary to a very old rule of construction, that the par.« 
ties intended to restrain alienation, though they do not 
say so. It is enough to fetter an owner, when the donor 
says, he does not mean she shall dispose of the property, 
but only enjoy the profits during her coverture or life.— • 
Suppose a parcel of chargeable or sick slaves to be a 
married woman's separate property and all her property. 
How are they to be fed, clothed, or cured, unless debts 
can be contracted on their credit, or some of them may 
be sold? Yet upon the doctrine, that she can move only 
under a power, she is perfectly helpless, and the slaves 
must be left to their fate of destitution or death ; or an 
exception must be admitted, whieh shows that there is 
either no general rule, or one to which exceptions may be 
arbitrarily allowed, without regard to the supposed mean- 
ing of the deed and intention of the parties. 

The plaintiffs, therefore;, who are married women, are 
concluded by their deed, which in this Court is considered 
as passing all their estate ; and, as no relief is sought ex* 
cept against the deed, the bill must be dismissed with 
costs. 

Pbarson, J., Dissent. The doctrine of the English cases 
is, that a married woman, in regard to property secured 
for her separate use and maintenance, is, in all respects, 



DECEMBER TERM, 1850. ISI 

Harris v«. Harris. 

to be considered as Vkfeme sole, and has the absolute right 
of disposition by sale or will. 

A diSerent doctrine is established in almost all of the 
States of the Union ; and it is held, that, in regard to her 
separate estate, the wife is considered as a feme covert^ 
subject to all of the common law disabilities, except so 
far as she can derive a power under the settlement, by 
its express provisions, and except so far as the*Vight to re* 
ceive and apply the profits for her maintenance. See 
Whitens leading cases in Equity, and the cases there citedy 
in note, page 370-73. 

I consider the question open in this State ; for. although 
the English doctrine has been incidentally alluded to with 
approbation in several cases, it was not necessary to adopt 
the doctrine of implied powers, inasmuch as, in those 
cases, an express power was given. Whenever it is un- 
necessary to decide a point, the decision ought not to be 
taken as an authority, for this plain reason, there is no oc- 
casion to contest it, and it is, therefore, not ^'turned over 
and over'' and looked at in every point of view, as it would 
be, if the case turned on it. Hence, I object to any modi* 
fication.of our law, or to the adoption or building up of 
any doctrine, by force of 061/er opinions, no matter bow 
often they may be repeated* 

The case of Frazier y» Brownlow, 3 Ire. Eq, 237, is 
nearer being an authority than any other ; but there the 
Court goes further than the facts of the case called for» 
and it is an authority only to this extent, if the profits of 
land be secured for the separate use and maintenance of 
a married woman, she may, with the assent of her hus« 
band, charge such profits for a debt, admitted to be for 
articles furnished for the maintenance of herself and 
family. 

The negroes in that case were held by the trustee in 
the room and stead of the profits of the land, which he 
had invested in negroes ; and he held them precisely as 
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he would have held the accumulated profits ofthe land, 
had he put the money in his desk, or made a deposit of It 
in Bank, so that the feme might u«e it as her necessities 
required. 

So, in this case, as the feme had oilly a separate use 
for life in a^negro woman, who was having children 
and was, therefore, of no annual profit, and as, for her 
maintenance, she had a right to dispose of the profits, 
and a life estate is only in fact a right to the profits, I 
should have been willing to put this case upon the 
ground, that, in disposing of her life estate, she disposed 
of the profits only. 

But the general doctrine was much discussed in this 
ease and in the case of Whitfield v. Hurst, andmy bro« 
ther Judges have concluded to announce the English 
doctrine, in all of its generality as to tm/)Zfe(f powers, in 
relation to the separate estates of married women, and 
I feel constrained to dissent. 

I adopt the American, iii preference to the English, 
doctrine, upon these grounds: It is more consistent with 
the ''reason of the thing :'' It makes a less departure from 
the ordinary principles of law : and it is more suitable to 
the habits and customs of the people of our State. 

First : "The reason of tlie thing." The common law 
considered the wife as merged in the husband, so as to 
be in law but one person. The evil is. that husbands, 
thus acquiring the ownership and right of disposition, 
may be improvident, and, by voluntary alienation, or 
debt, dispose of all the property and leave wives desti 
tute and without maintenance. The remedy is, to set 
apart a fund for the separate use and maintenance of 
the wife; which fund the husband cannot sell or make 
liable for his debts. The evil is remedied by disabling 
the husband; and as a remedy for the evil, there is no 
sort of necessity to go further and enable the wife, by tak* 
ing away her legal disability and setting her up as a 
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feme sole, with power to act and deal independent of bar 
husband, to be a free trader or to deal in goods, waro^ 
and merchandise. 

Wives are as apt to be iroprovident as hasbanda; and 
it is against nhe reason of the thing*' to disable the has- 
band and enable the wife, by implication, to become a 
free trader, aS a feme sole* One et^7 is avoided by fait* 
ing into another. To remedy this second evil, a learned 
Chancellor of England suggested, that there ought to bo 
in the settlement a restraint against alienation or antici* 
pation on the part of the wife. Thus, a power is created 
by implication, which it is necessary to restrain by an 
express provision ; in other words, there is a **wheel 
within a wheel/' and the machinery is made so compli- 
cated, that no two Chancellors ever make it work in the 
same way. 

Secondly : It makes a less departure from the ordina- 
ry principle of law. While it admits, that the protection 
of married women makes it necessary to depart from the 
rules of the common law, so as to allow property to be 
vested in a trustee for the separate use and maintenance 
of the wife, and thereby give her the use of the profits, an J 
to disable the husband froih all right to control or dtspoae 
of such property, it is careful not to make a greater depar- 
ture than the necessity of the case calls lor, and it only 
allows the wife to dispose of the property, when she! hai 
an express power to do so by will or otherwise. 

On the contrary, the English doctrine makes an entire 

departure, and, in regard to her separate e«tnte, the wife, 

in equity, is to all intents and purposes a single woman 

and a free trader, with implied powers to make adilspoji* 

' tion by sale or will, as if she was not married. 

When a husband agrees to give up his right of dtsposi^ 
tion in reference to certain property, and devotes it to the 
separate use and maintenance of his wife, so as to put it 
beyond any contingency, as regards bis own acts, bo'v 
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does it follow, that* because he is disabled, his wife be* 
eomes enabled to dispose of the property ? 

It is said, the right of disposition is an incident of own- 
ership. That is true ; unless the owner is under a legal 
diMability. Admit that the wife is the owner : She is not 
capable of disposing, because she is under disability ; and 
the remedy for the evil, as above suggested, is to disable 
the husband, and not to remove the disability of the 
wife* 

But is it true, that the wife does become the owner? — 
There is no necessity for it, because the evil is remedied 
by allowing the property to be held for the purpose of her 
maintenance, and to be the property of the husband^ sub^ 
ject to this trust. If it be the intention, that it should not 
only be subject to this trust, for the maintenance of the wife, 
but that she should have the right to dispose of it by will 
or deed, let the husband give his consent by an express 
power in the settlement. This would be but a slight de- 
parture from the common law, which allows a wife to 
dispose of her personal property by will, provided the 
husband gives his consent. In the absence of an express 
power, I am at a loss to conceive any ground for imply- 
ing a power, which is not necessary to carry out the 
purpose of the settlement, to wit, ^the maintenance of the 
wife." I here repeat what is said before. A wife may 
•be improvident as well as a husband ; and the rule, by 
which she acquires by implication a right to charge and 
sell and dispose of the propert}*, makes it necessaty, in 
order to protect her from her own improvidence, and from 
the influence of her husband, to insert a clause restrain- 
ing her from alienation or anticipation; thus making it 
necessary to violate one rule of the common law, in order 
to get relief from an implication^ which violates another 
rule of the common law; thus making a complicated 
system of implied powers and restraints, wholly at variance 
with the common law. 
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Thirdly ' It is more sbited to the habits and customs 
of the people of oar State. 

We have happily refused to adopt the English doctrine 
of "a part performance of a parol contract," and the doe- 
trine of "alien'* by a vendor, who bad execQCed a deed, for 
the purchase money, and the doctrine of **a wife*9 equity 
for a settlement** '^because it is not the policy of oar law 
to encourage separate estates," and the doctrine, that 
purchasers from trustees are boand to see to the appliea* 
tion of the purchase money. Having rid oarselves of 
these four refined, complicated, and artificial doctrines oC 
the English system of equity, 1 was in hopes, that we had 
also got rid of the doctrine of implied powers^ in regard 
to the separate estates of married women; which involves 
the idea of a married woman being, to all intents and par* 
poses, a feme sole, in regard to her separate property— 
an idea, which, according to the pripeiples of law that I 
have imbibed, I am unable to comprehend, apart from an 
express power of appointment. 

It is believed, that the eflect of the doetrine in England* 
by which property is not only set apart, as a fand for the 
maintenance of the wife, free from the control of the haa- 
band, but the wife, in regard to the fand, is made a frm 
trader And is looked upon as a feme sole, has not been at* 
tended with very happy consequences upon the state of 
society, because it has produced a complicated relation, 
very different from the simple state of "man and wife," at 
it existed at common law — one person joined together for 
**betteror for worse" — and the English Reports are filled 
with more cases of divorce, and alimony, and erim. con. 
than, I trust, will ever be found in the reports of No.th 
Carolina. So far, wives in North Carolina have set op 
no pretensions to be free traders, although an estate was 
settled for their separate use and maintenancp, and they 
have net)er attempted to make a will, unless there was an 
express power. 
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Tbiii complionted system of implied powers and re* 
Btraint is totally at variance with the policy of our Coun« 
tryf and for that reason has been repudiated by our sister 
States, who have adopted* in its stead, the plain and sim- 
pie idea, that the husband is disabled, but the wife is not 
enabled, except so far as the deed or will confers^ an iex« 
press power. 

As the doctrine has been discussed at large, I think it 
proper to notice a distinction, which may be taken, be* 
tween a right to sell for the purpose of maintenance, and 
a right to dispose by will or by gift. Under the counte* 
nance of a Court of Equity, and to guard against the im* 
providence of the husband, a fund may be set apart for 
the maintenance of the wife, contrary to the rule of the 
common law. Suppose such a fund is set apart, and ad« 
mit that in some cases (as in. the case under considera* 
tion) it is necessary Jo sell, (or to charge by way of an* 
tjcipaiion of the profits,) the current profits not being suf- 
ficient ior the maintenance of the wife, and that, for this 
purpose, from the necessity of the case, a right to dispose 
<)f tb^ life estate is implied, does this reason extend, so as 
to make an implication of the right to make a will \ It 
j# not necessary for her maintenance rand the right to 
li^ake a wmII, if such was the intention, ought to have been 
expressly conferred* So there is a clear line of distinc* 
ftiou bet^^'^^i^ ^ right to sell, especially a lift estate^ wliich 
liiay be necessary to make the fund available, and tlie 
fight to make a gift or to dispose of it by will, wbicbf I 
b?lieve, ought not to be implied, and should be conferred 
)'y express power. 

PfiB CtTPfAM. Bill dismissed with costs. 
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KUAS TURNAOB #- AL. m. CHRKnAlf A TVRIfAai * AL. 

A gift by will M a negro womta tnd her imcr§€M does ftol tadttlt fli^Ub 
drill bonk in tbtf ItM ttmv of tbn twtitof. 

WboYn ih%t% foe no deiu da« f real an eetnte, it If tti« dnif ef tli« ii t O W li 
iepwf <holegeeieefWiihettliriitHigf#ratet|iratlMi4riir» yMnftnH 
the death ef the teftator* 

Thn elatnU a2ii«« two jean teeseen*era awl adaiinirtfaUw la aeAllai^ 

lates, upon the rappoeition, that many eetatci which are eonplieated ea^i 
not be settled in le« time; bnt this is inVendad as an indalgeaea to theit 
and was by no mesne intended to confer on theresidaaiy legatai the r|^ 
te ham the fsnd pni onfr at interest for hie benefit 
'niaflassiefCtleTCeie^lIffe.4eo^an4 State TX<«ir, »lffa^ B^Mb 
diedaAd apfrevad« 



CaaM removed from the Court of Eqoitj of Crreeae 
Comty, at the Fall Term 1850. 

This was » bill tiled against an exeentriz for a settle- 
ment of the estate of her testator* The faets, npoa whicb 
the qaestions sabmitted arose* are suffioientljf stafed ia 
the opinion delivered in this Court 

Rodmaur for Hie plaintiffs. 

/# W. Bryan and Washington^ for the defendanW 

?BARSO]r, J. Travis Tarnage, by his will, gives to hit 
wife»Chri8tiaaat a negro woman. Amy, and all her vf 
erease^ and, after giving her several other negroes, notes 

10 
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and other property* he adds, <*and one negro woman, 
Phillis, and her increaaer Before the death of the te8« 
tator and before the making of the will, Amy had a child 
named Holland, and Phillis a child named Tilman. By 
the 10th clause of the will, the testator gives to his brother 
Elias Turnage, "all the balance of my negroes, which I 
have not disposed of, and all of my notes after the other 
shares are drawn out.*' 

The first question raised is, whether Holland and Tit 
man are bequeathed to Christiana, or fall into the residue 
and pass to Elias Turnage. This question is settled by 
many adjudications. The will takes effect and speaks 
from the death of the testator, unless a different intent is 
expressed ; consequently, a gift of a negro woman and 
jher increase is taken to mean, such as she may afterwards 
liave ; and in this view, there can be no difference, whe- 
ther the words are^ her increase, or all of her increase. 
* .> ■ ■ 

because the words apply only to such as she may after« 
wards have. This point is settled and need not be elabo* 
rated again. Cole v. Cole, I Ire. 460. Stutz v. Ktzer^ 2 
Ire. Eq. 538. 

Christiana Turnage, the executrix, on the 20th of Jan- 
uary 1847, delivered to Elias Turnage, two negroes, King 
and Nice, and took from him a recept under seal, which 
admits, that he had received all the negroes bequeathed, ex 
cept John, in whom Christiana had q life estate. It is in* 
sisted for Christiana, that this deed is a release and bars 
all claim on the part of Elias to the slaves Holland and 
Tilman. On the contrary, Elias alleges, that it was a 
surprise on him, and that he executed the release under 
a mista^ke and in ignorance of his rights. It is a clear 
case of surprise. Being entitled to four negroes, he re* 
ccives two of them, and executes a receipt in full. If the 
two received had been other than those he was entitled fo 
and of more value, it might have amounted to a satisfao- 
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tion ; but, as they were two of the fonr, it is impossible to 
hold, that it was in satisfaction of the f oar. As to the two 
not delivered^ there has been no kind of consideration for 
the release! and it is not against oonscien6e to inrist npoa 
having these two also, the receipt in full to the oontrary 
notwithstanding. 

A reference was made to the Master in the Conrt be* 
low, who reported, that assets, to an amount exceeding 
f 6000 in good promissory notes, bearing interest, due the 
testator, came to the hands of the executrix, upon which 
sum he has charged interest up to the 8th of October 1840; 
in all 97041 40. He has credited the executrix with two 
notes specifically bequeathed, and 91SC0 in other good 
notes given to her, and with various pecuniary legacies 
paid by her, and has allowed interest from the dates of the 
several payments up to the 8th of October 1849; and he 
has also allowed vouchers for payment of debts and fun* 
eral expenses, amounting to 8129 32, upon which he has 
given interest from the date of the several payments to 
the 8th of October 1849. 

The plaintiff, EliasTurnage, filed two exceptions, whioh 
raise the question, whether the executrix was entitled to 
the allowance of interest on the legacy to her of 8130010 
other good notes, and on the pecuniary legacies, until af- 
ter the expiration of two years from the probate of the 
wilL As she is charged with interest on one side of the 
account, it is rig^ht that she -should be credited with in* 
terest on the other side, provided the legacies were not 
paid before they were due. That raises this question; as 
the executrix had the funds in hand and there were no 
debts against the estate, was she at liberty to pay the 
legacies forthwith and settle the estate 7 Or was it her 
duty to keep the fund at interest for two years, merely for 
the purpose of accumulation, by way of interest, for the 
benefit of the residuary legatee ? Tba statute allow» ex* 
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MoCara ai|d adminialmtori two ytara to nttlo estAte«« 
opon tho svppositioDp that many ostates aro complieatod 
and eamiot well bo eettlad in le«8 Ciaie. Thiat however, ie 
ittCtadod as an ladnlgeBoe to thenit and was by no means 
ialeaded to confer on the retidaary legatee the right to 
hare the fnnd pat out at interest for his benefit. In thiir 
CM0f a9 no time is fixed on for the payment of the lega> 
Wh tbffy were payable forthwith ; and. as the condition 
^tbe estate did not require delayt the executrix was not 
iffily lat liberty, but it was her duty, to pay them as soon 
ei lEibe blid funds in band. In fact, the legatees might 
^Ave sued within the two years, and under the circum* 
i(l^iice« the Co^rt would have decreed the legacies to 

Ttie excepUans are overruled* It must be declared to 
be the opinion pf the Court, that the plaintiSr, EliasTurn^ 
^eiif entitled to the ^lavesu Holland and Tilman« and tho 
i|li9ks mM«( b« pnid by the defendant* 



Paa CemiAH« Decree accordingly. 
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JOHN 8K1NNER fr AL. m, MART If. WOOD St, kU 

A^ by oot eUoM of hit will, devised m follows .- '*! leave to J. 6. W • U« 
me of the lot end improvemeots, whereon he now Ufes, until mj so* C. 
ermes to twenty one years of age, or for foar years after my death ; the* 
1 wish them sold, and the amoant divided among, dte, on eeaditiaa thai 
be, the said J. S. W. will keep them in repair, and assist my wife m tha 
maBagen^eet of the fans and settlement of my atftate^'* In another ola«at, 
the testator says, •*! hereby nominate and appoint my wife M., and my 
son C« W. W. , executrix and executor to this my last will, (C. to qnali* 
fy when he arrives at twenty one years of age.") And again the tettatot 
ssys, •*! request the favor of my nephew, i. 8. W. to attend to and assisi 
my wife in her business, until my eon C. becomes eapable of doiiif m^ 
er longer, if neceasary , and to employ other eoansel and adviee, whaa «•• 
eessary, for which I wish her to compensate him," The will was mada 
in July 1846, the testator died in January 1848, and his son C. arrived al 
age in March 1850. Held, that the devise to J . 8. W. wss only as a asm> 
pensation for his services until C. arrived at.age and qualified as aseentar, 
aftd that J. $, W.'s inters In the house and lot terminated $x Ih4i|a*. 
riQd» 

Cause removed from the Court of Equity of Perquimons 
County Ht the Spring Term 1850. 

This was a bill filed by certain devisees of John Wood« 
dec'da claiming to have sold some lots and improvement! 
in the town of Hertford, direoted by the will to be sokl 
for a division among these devisees. The only objectioa 
made to the claim of the plaintiSs arose upon the coo- 
sttaoUonofthe wiU-^the defendant, John S. Wood^^cmi*. 
tending that be was entitled to the use of this property 
lor four years after the death of the testator. The clauses 
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of the will and the facts connected with the qaestion are 
stated in the opinion delivered in this Court* 

Burgunn^ for the plaintiffs. 
No counsel for the defendants. 

PcAisoN, J. In the will of John Wood there is this 
clause: ^4 leave unto fohn S. Wood tlie use of the lots 
and improvements, whereon be now lives, until my son* 
Charles, arrives to twenty-one years, or for four years af* 
ler my death : then I wish them to be sold and the amount 
equally divided among my grand children by my daughter 
Emily Skinner, on condition, that he, the said John S. 
Wood, will keep them in repair, and assist my wife in the 
management of the farm and settlement of my estate.^-— i' 
And, after several other bequests and devises, there is this 
clause : **I hereby nominate and appoint my wife, Mary 
M.Wood, and my son, Charles W. Wood, executrix and 
•xectitor to this my last will, (Charles to qualify when 
be arrives at twenty one years of age ;) and I wish my 
wife to act as testamentary guardian until he arrives at 
that age/* 

^I request the faror of my nephew, John S. Wood, to 
attend to and assist my wife in her business, until my 
son Charles becomes capable of doing so, or longer, if 
necessary, and to employ other counsel and advice when 
necessary, for which I wish her to compensate him.^ 

The will was executed in July 1846, at which time the 
tvstaior was in feeble health, but he recovered and lived 
until January 1848. Charles Wood arrived at the age 
of twenty-one in March 1850. The plaintiffs are the 
cliildren of Emily Skinner ; and they insist* that the in* 
t4>rest of John S. Wood, in the lot, &c., ended when Charles 
arrived at age The defendant, John S. Wood, insists, 
that he is entitled to the use of the property for four years 
ait^r the testator's death. 
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The use of the property was intended as conipensatioa 
for the services of John S. Wood. These services would 
be required until the son arrived at full age and qualified 
as co*executor with his mother. We can therefore see 
a reason for giving the use of the property until that time« 
viz., to make the compensation co-extensive with the 
period, during which the services were to be performed. 

But we are unable to conceive of a reason forgiving 
the use for four years after the testator's death. Why 
not for two, three, or five years 7 This is not a pure gift^ 
but is a compensation for services to be rendered ; and it 
will not do to reply, that a testator may give as he chooses, 
and we have no right te ask, why T or to examine into the 
caiis^ moving to the gift, for the purpose of ascertaining 
its extent. 

At the date of the will, supposing the testator imagined 
his death near at hand, the two period:^ fixed on are tho 
same. He lived nearly two years thereafter, and this 
circumstance makes the two periods differ widely, and 
renders it necessary to adopt one and reject tho other. 

But the last provision relieves the question from all 
doubt. He requests John S. Wood to assist in managing 
the business, until his son becomes capable of doing so, 
or longer if necessary, for which he directs ^his executrix 
to compensate him,^ If the use was to be for four years 
after his death, there would be compensation for two 
yea^s longer than he hoped the services would be neces* 
sary. and for these two years the compensation would be 
double — one, by the ure of the property, and another, that 
\ihich the executrix is directed to make. Whereas, if 
the compensation, provided by himself, terminates when 
his son arrives at age, it is consistent to direct his execu- 
t ixto make compensation, in the event that the services 
slieuld be required for a longer time. 

It must be declared to be the opinion of the Court, that 
the gift to John S« Wood terminated when Cbarle:^ Wood 
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arrived al the age of tweiity*one years. Tbere mtmi be 
an order for a sale of the property, and a referenee to 
take an accoani of the rents and profits sinee that time. 

Pas Curiam. Decree accordingly. 



ALSTON A. JONES ^ AL. vs. WILUAM B. HUltST. 

By marriage artielet, it was atipalated, that, ^all tlia right title and interait 
•f the property, now beloogtog to S. (the intended wife) diall not bo 
chasged or so -altered as to become sabject to the control of J. (the inien* 
ded husbtind,) as respects being sabject to the payment of any debts Of 
the said J., which he may now owe or may hereafter contract in any way 
whatever, or be sabject or liable to be sold by the said J. to his ose waA 
benefit, withont the consent of the said £L NeTortheless the said J . has fall 
power and anthority to and the property of the said S at all times in snoh 
manner as shall be most eoDdncive to the said S. and that a reasonable 
portion of the property as aforesaid shall he made nse of by the said J.ibr 
the better support of the said S." Held that the wife had no power, bf 
irirtue of these marriage articles^ to dispose of the property by wilL 

Oaase transmitted from the Coart of Equity of Wayne 
County, at the Spring Term 1850. 

This bill was filed in September 1S49, by Alston A. 
Jones, calling himself administrator with the will annex- 
ed of Sarah 6. Hurst.and by William A. Whitfield against 
William B. Hurat, administrator of John B Hurst. 

The bill alleges, that sometime in 1836, Sarah B. Whit* 
field, the testatrix, and John B. Hurst, intestate of the de« 
fendant, being about to intermarry, it was agreed between 
ihemi that all the property of the said Sarah, including 
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Uiat now in oontroyany, should be saeorod to the 1010 
and separate use of the said Sarah and be sobjeet to her 
disposal, notwithstandinff the oorertore/and that the right 
and title thereof should not be ohanged by the said mar« 
rtage ; while at the same timet it was anderstoed that ther 
said John should be permitted to use the same for the bene* 
ftt of the said Sarah, but that it should in no event be sub- 
ject to his debts or disposal. The bill further states, that 
the said John undertook to have the said agreement re* 
duced to writing ; and that the articles, drawn underbid 
direction and intended, as she supposed, to contain fully 
the terms of the agreement, as above set forth, by mis* 
take, ignorance or fraud, omitted some of the most impor* 
tant matters designed to be inserted therein: among others^ 
the power to be g^ven to her to dispose, as she might 
think proper, of the estate so agreed to be secured to her 
separate use ; that, through the iniuence and mistepre* 
sentations of the said John, she, being unacquainted with 
the forms or effect of legal instruments, was induced to 
sign the said articles, a copy of which is hereto appended, 
fully believing at the time that these articles were suffi« 
oientto carry out the original agreement as above stated. 
The bill further sets forth, that the marriage above re* 
ferred to took place in April 1826, that the said Sarah had 
no issue by the said marriage and that she died in the 
year 18 — , having first executed a paper writing, purpor* 
ting to be her last will and testament, of which she ap« 
pointed the plaintiff, Alston A« Jones, executor, and by 
wliich she bequeathed to the other plaintiff William A* 
Whitfield, a son by a former marriage, all the personal 
property, settled or intended to be settled on her as afore* 
said. The plaintiffs pray that they may be declared en« 
titled to the property under the articles as they now stand 
and the disposition of the said Sarah, or, if they are not 
sufficient for that purpose, to have them reformed and 

II 
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made to express the original af(reeraenf , and pray that 
the defendant may account, &c« 

. The defendant* in his answer, denies that there was 
any ignorance, fraud or mistake in the preparation of the 
written articles, mentioned in the plaintiff's bill, or that any 
influence, frftud or misrepresentation was used to procure 
the execution of the said written instrument by the said 
Sarahf but avers that the instrument contains, truly 
and fully, all the stipulations, agreed upon or intended to 
be agreed upon, in the original parol agreement. 

Replication was entered to the answer and depositions 
taken. The cause was then set for hearing and sent to 
the Supreme Conrft 

J. H. Bryan qnd Mordecai, for the plaintiffs. 
Strange, Husted and W. B. Wright, for the defendant 

STATE OF NORTH CAROLINA, 

Wayne County, 

Know all men, that we, John B. Hurst and Sarah B« 
Whitfield, of the County of Wayne, have this 6tb day of 
April IS26, made and entered into the following agree* 
ment, viz., that we, the said John B Hurst and Sarah B« 
Whitfield, have consented to wed in holy wedlock, and by 
the laws of North Carolina in such case the right of pro* 
perty is changed; know ye, that we, the said John B. 
Hurst and Sarah B. Whitfield, have this 6th day of Aprils 
before entering into the bonds of matrimony, agreed, that 
all the right, title and interest of the property now be* 
longing to the said Sarah B. Whitfield, shall not be change* 
ed or so altered as to become subject to the payment at 
any debt of the said John B. Hurst, which be may now 
owe or may hereafter .contract in any way whatever, or 
be subject or liable to be sold by the said John B. Hurst 
to his use and benefit, without the oonsent.of the said 
Sajrah B. Whitfield. Nevertheless, the said John B. Hurst 
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has foil power and aathority to and the property of the 

said Sarah B. Whitfield at all times in saoh manner as 

shall be most condocive to the said Sarah B. Whitfield ; 

and that a reasonable portion of the products of the pro^ 

perty as aforesaid shall be made use of by the said John Ru 

Hurst for the better support of the said Sarah B. Whit^ 

field. 

Hereunto I set my hand and seal the date first written; 

JOHN B. HURST, [seal ] 

In presence of 
Test. — J. Cabrawat. 

Pearson, J. This case turns entirely upon the con* 
struction of the marriage contract. 

After reciting the contemplated marriage, and that, by 
the laws of this State, the property of the wife is changed 
and vests in the husband, the agreement on the part of 
the intended husband is, *Uhat the right of property be« 
longing to the said Sarah Whitfield shall not be changed 
or so altered, as to become subject to the debts of the 
said Hurst, or be subject or liable to be sold by the said 
Hurst, to his own use and benefit, without the consent of 
the said Sarah. Nevertheless the said Hurst shall have 
full power and authority to the property of the said Sarah 
in such manner as shall be most conducive to the said 
Sarah, and a reasonable portion of the products of the 
property shall be made use of by the said Hurst for the 
better support of the said Sarah.'* 

There is no power conferred on the wife to dispose of 
the property by will. On the contrary, the sole object is 
to disable the husband^ by providing that the property 
should not be so altered as to enable him to sell it without 
h^r consent, or to subject it to his debts. There is no in* 
timation of a purpose to enable tite wifef or to give her 
a separate estate, or power to dispose of it by will. 
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. Th)» plainliff# Meiiiiiigly aware of this infirmity ia the 
iMtriuneal. makes aa allegation# that it was the iotei^ioa 
to oonfer this power upon the wife* aod U the articles do 
set confer it, it is averred to hare been through the ig- 
«eraaee or mistake of the draftsman. There is no proof 
^ this allegation. On the contrary^ the proof Aowb the 
intention to have been in conformity to the construction, 
ivhieh we have pat on the instrument* There is, there- 
fore, no ground upon whicb'to correct t/, and it gives Mrs. 
Hurst no power to dispose of 4he property by will. 

Pbk CuiiAM. Bill dismissed with costs. 



ROB£RT WALT02Y m. SIDNEY WALTON 6l AL. 

Whert an adTanoement of a slaTe has been made to a eon by a father, whs 
died intestate, and the slaTe dies in the life time of the father, the son 
•liall be charged With the talnation of this negro, as a part of his adfance^ 
smbI, in the dittribntion of the intestate's estata. If slares advanced in- 
•nease, the ohihi has the benefit ; if a loss happens, it falls on the child. 

The case of Meadow t Meadowi, 11 Ire. 148, clte4 and approYed. 

Cause removed frotn the Court of Equity of Caswejl 
County, at the Fall Term 1850. 
The bill sets forth in substance, that Loftm Waltim 

4 * 

died in the year 1846, intestate, leaving a widow, Naney« 
and the plftintiflT, the defendant^ Sidney, and the defen- 
dant, James, his only children^ and that th^y are the wiy 
persons entitled to distribution of the said estate — that 
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•iministration on the estate of the said inlestate has 
been granted to the deCendant 8idney-^and that the said 
Jfaoey is since dead, having made her last will and testa* 
meat, and thereof appointed the defendants, Sidney and 
James, exeeotors. The bill contains the nsual prayer for 
an account and that the plaintiff may be paid what shaU 
be found dae to him. 

The defendantSi in their answer, admit the facts stated 
in the plaintiff's bill and submit to an account. They 
aver, however, that sundry advancements were made by 
their father, the intestatCt to the plaintiff and particularly 
in slaves, and pray that these may be charged to the 
plaintiff in making up the account* 

It was referred to the Clerk and Master to state the ae* 
counts. In doing so^ the Clerk and M aster charged the 
plaintiff with the value of a slave advanced, which had 
died in the father^s lifetime, and reported accordingly. To 
this charge the plaintiff excepted, and the cause was thea 
by consent transmitted to the Supreme Court. 

JBTerr, for the plaintiff. 

Norwood and E. O. Beade^ for the defendants. 

PsAKBoir, J. The defendants have separately filed two 
exceptions, but they are in substance the same, and amy 
be disposed of together. The first raises this question ; 
a father pots several negroes Into the possession of a child, 
and dies intestate, without having taken back the ne»> 
groes. One of the negroes died in the life time of the fa» 
(her. The Master has charged the child with the valua* 
t^on of ail of the negroes at the date of the advancement^ 
We think it was right to do sOt and this exception is over* 
ruled. If the negroes increase, the child has the benefit ; 
il a loss happens, it falls on the child. This principle is 
settled* Meadows v. IthadowSf 1 1 Ire. 148. 
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2rTd. The Master does not eharge the plaintiff with tb« 
Talueof two of the negroes, who had been put into his 
possession, and who died in the life time of the intestate, 
because he says, he was opinion from the test imony^ that, 
after the death of the two negroes, the plaintiff delivered 
tbe two, wbo survived, to bis father, who re-delivered 
them to the plaintiff; and so he eonelades, that tbe plain* 
tiff was ehargeable only with the value of the two from 
tbe date of the re-delivery. The second exception is, 
that tbe plaintiff onght to have been charged with the 
value of all, at tbe time they first went into tbe plaintiff's 
possession. This exception, we think, is well founded, 
and it is allowed. The testimony iloes not establish the 
fast, that the plaintlfi aetoally did deliver the negroes 
buck to his father, and that be subsequently redelivered 
to the plaintiff the two, who survived. 

Tbe witness, Smith, says, the intestate told htm, he 
wished to make a new division of bjs negroes, and, for 
tbat purpose, had requested tbe defendants to surrender 
those, which had been put into their possession. They 
refused to do so, and he was mucb displeased. Tbat tbe 
plaintiff ''was willing and bad offered to surrender the ne* 
groes, which he had received, or had actually surrender • 
€d\ he does not remember which/* **Witb some difficulty 
I persuaded him to drop the matter, and he finally ac- 
quiesced ip my advice/* 

. The witness, Jordan, says, the intestate told bim, he 
wished to make a ''redivision of his negroes ; that the 
plaintiff was willing to surrender bis, but the defendants 
refused to surrender theirs.** He says he mentioned this 
to tbe defendant, James Walton, and told him * bis father 
said, Robert was willing to surrender or had surrendered 
bis, to which be replied, the reason, why Robert is willing 
to do so, is» because some of his negroes are dead and he 
will gain by having them thrown back and a new divis- 
ion made." 
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He also says* '*be beard the defendant, Sidney Walton, 
admit just now, that one of the negroes (put in the plain* 
tifi^s possession) was sent to his father's during his life 
time and died, having been sent there to be nursed, Ro« 
bert having no wife.^ 

This is the substance of all of the testimony. It falls 
vi^ry far short of supporting the conclusion of the Master. 
The burthen of proof was upon the plaintiflT, and the tes- 
timony not only fails to establish the allegation of an ao« 
tua) surrender and re-delivery, but the inference Is, that, 
inasmuch as the proposed new division could not be m<ide 
by reason of the refusal of the defendants, a surrender on 
the part of the plaintiff was unnecessary, and. therefore 
was 4}ot made. The fact, that one of the negroes was 
9pn% to\ho intestate's house fortlie purpote of being nursed^ 
and died there, does not support the allegation of a sur- 
fender*. 

This exception is allowed, and there must be a refer* 
cnce to reform the report. 



Pbe Curiam. Orleit^d accordingly. 
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ROBERT BANNER f AU m. WALTER WINBURN «• AL. 

When a father put into the poeeeitSen of hie eon a elave, not ae an advanae* 
Bent bat espreasly •• a loan, aad the elaTe remained teTeral yeara is tha 
poeaeeaien of the SOD, wlthont any elaia on the pert of the father, and 
then the elave died, and afterwards the father died intestate; Held that 
the slave was not an adTaneement, bat the Talae of the hire of the alaTO^ 
while in the eon'e possesBioD, was an advancement. 

A fkther sold to one of his sons a tract of land and took his bonds for tha 
yorchase money. A fte? waids he snrrendered one of the bonds to his aon^ 
and then died intestate ; Held, that the amount of the bond so anrrendeied 
was an adTanccment to the son. 

In the ease of advancements, interest should not be oalcnlated on them firom 
the tiflM of the intealat^a death ; as tha adnynistrator is not ehargeaMa 
with interest on the assets* nntil two years after that period. 

The case of Coionn ▼ Tvcker, 5 Ire. 78, cited and approved. 

Cause transtnittedy by consent, from the Coart of Equity 
of Guilford County, at the Fall Term 1848, to the Su- 
preme Court. 

This was a bill, in substance praying an account of 
the personal estate of Nathan Armfield, deo'd, of which 
the plaintiflTs claimed two thirds, as the assignee of two of 
the next of kin of the said Nathan, who were each enti- 
tied to one third, against the defendant, Walter, who was 
the administrator de bonis non of the said Nathan, and 
the defendants, Moses Swain, and Betsey, his wife, who 
were entitled to the remaining distributive share. An- 
swers were filed and depositions were taken. From these 
it appeared that the father, Nathan ArmGeld, had put in 
possession of one of his tons, John, the assignor of one of 
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^ci plaintifis, a negro slave, oot as an advancement but 
as a loan — that the said slave was very valaable and re* 
Qiained several years with John, withoat any claim om 
tli0 part of the father for hire, and that he died in Joba'a 
possession in the life time of the father. The Clerkt to. 
whom it was referred to state the administration accoant^ 
charged John, as an advancement, either to the valcie of 
Ihe slave himself, or his hire, while in John's possession^ 
an(}sQbmrtted to the Court for which amount he should 
be charged, To this charge in either aspect the assignee 
of the said John Armfield excepted. It further appeared 
that the said Nathan. had sold a tract of land to William 
Hi^nner, thehusbandof oneof tfaesaid Nathan's daughters^ 
and now a distributee, for the price of which he bad taken 
bis bonds, and that afterwards he had surrendered one of 
these boiids, amounting to five hundred dollars to tb« 
said William Banner, and the Clerk io his report charged 
tl^esaid William's share with the said sum of five hundred 
dollars as i^n advancemeut* To this charge an excep* 
tipn was also filed. The Clerk also in his report calcula*. 
ted interest on the value of the several advancemeata 
from the time of the intestate's death* To this ther« was 
an exception. 

. Moreheadf for the plain ti flTs. 
MiUerf for the defendants. 

• 

PeAvsoN, J. The case is before us upon exceptions to 
tlio Master's report. 

The first exception is, that the commissioner charges 
J<ihn Armfield with the price of the boy Walker, at 
•2€00 as an advancement, ^c.^ and the evidence doair 
wit support the charge. The intestate reserved the titlo 
and. declared, if he should survive his son John, the boy 
was hhy and the boy died before the intestate, and before 
John Armfield. 

12 
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The eommimiioner*^ report* Hi to Walker, tft^ 'nbeit thk 
mifantt^ ai« As follbwa : To John Armfield, Itegrb Wat* 
k^ri or, if not, then hU hires, for ten or twelve yeavts eMMt 
#f Which is valued at tlOOO." In other Wordfe^ the com* 
ihktssioner refers to the Court to say, as a matteir 6f Iaw# 
wlibther Walker was an advancement or not> and ifthb 
Goart should bis of opinion that he was not, *'then that 
hts hires were, and that they were worth 91 000.^ We arte 
tf opinion, Walker was not an advaneemebt. The)>roofli 
show, that he was lent to John Armfield and not giren.-^ 
Upon one occasion, when the latter was offered, in Ala- 
iMUtoa, a very high price for the negro, he wrote to his 
fhlhen the intestate, to know if he might isell him* hnd 
Wbbth^r he would take that price ; the intestate teplt)»d| 
h% loiusk not sell him, he Would not take any price. l*hfB 
ire think is conclusive upon the question of an advance* 
jh^ttt Cowan v. Tucker, 5 Ire. 78. But we are of opin* 
ibtiv that the biiies of Walker, while in the possession of 
tHe Hbft, ^ere an advancement, for which his estate ttiftk 
acc»6tint. The proofs show, that John Armfield Wh^ %ft« 
giiii;ed in negto trading, ami NNrhen about to stett fct &e 
Sbuthern market, Walker was put into his possession by 
his iather to assist him in his business ; and though h^ 
continued in possession of him ten or twelve years, no 
claim was made upon him for his hires by ihe intestate* 
Why was this 7 because the intestate was willtng that 
jTohn should have them — in effect he gave them to him, 
and John*s estate was increased by them, to th^ir full 
amount. If he had not had Walker, he would have been 
obliged to hire either another negro, or a whito man, to 
have performed the services rendered by him, where* 
by his estate would have been so far reduced. %ron 
Coiffvn, in his Digest, 1st vol., title, administration, let. H. 
page 486, speaking of advancements, says, •*Sd the heir 
at law, if he be advanced out of the personal estate, shall 
account, though his advancement be only (he U9e 'of flir* 
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nUore for his life ; for it is an advancement pro tanto? 
For this position he cites Fitzgibbon^ g. 285. The hires 
of Walker were an advancement. As to the estimate 
pat by the commissioner upon the hires, we have no 
proof that it was too high. John Armfield had his ser- 
vices for ten or twelve years, and it is proved that he was 
a very valuable slave. This exception is sustained, so 
far as relates to the advancement of Walker, and the re- 
port confirmed as to the hires. The second exception is 
sustained, so far as interest has been calculated by the 
4CO^missionprf on the advancementsof John Armfield and 
Polly Qanner, from the death of the intestate. An exe* 
cutor and administrator, from the time he adroinisters,'has 
two years to collect in the assets and settle the estate : 
ho interest during that time is to be paid by him. Thjs 
ex(^p|ion is su^ained &nd the commissioner will correct 
his refM)rt in this particolajr, in conformity with this opin- 
ion, upon any of the advancements. The third exception 
is overruled. It is proved by the testimony of Mr. Gorrell 
and Shannon Wiley, that William Hanner, the husband 
of Mrs. Polly Hanner, had purchased from Nathan Arm- 
field, the intestate, a tract of land at the price of 91500, 
which was secured by two bonds executed by the said 
Hanner, one for 91000 and the other for 0500. The Iat« 
ter witness states, that, in conversation with Nathan 
Armfield, the latter stated that Hanner had a hard bar- 
gain in the land and he intended to give him up the latter 
bond, and the former witness, that it was surrendered up 
by the intestate to Hanner in his presence. The intestate 
Armfield, then, held a bond upon William Hanner for 
•500, which he surrendered up to him, that is, gave him. 
This was a gift by Armfield to his son-in law of 9500, and 
is an advancement, and is so returned by Mrs Hanner, in 
her list as administratrix. 

Pas CuBUM. Decree accordinglyt 
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JOHN W. RUSBERRY tt. OWEN W.JONES & A.L. 

Ihkt Conn does not faTor tho '^splitting up of snits/' unless there are seTora* 
yeraons haYinir distinct rights, and prejudice may result from the fact of 
' the investigation being made too complicated. And where the plaint ilF's 
. rights stand upon the same footing, and the matters charged eonstitate ia 
. fact hut one transaction, he maj unite them all in one hill. 

Where. a person files a bill to set aside an usurious contract, he must sub- 
' Bit to hafe the whole agreement annulled and to be restored to his ori- 
- ginal condition* Therofofe he cannot claim to be relicTed from the usury) 
. and at the same time to be benefitted by the extension of credit, for which 
, the nsurioua interest was stipulated. 

. Appeal from an interlocutory order dissolving the in- 
junction in this case, made at the Spring Term 1849, of 
Greene Court of Equity, his Honor Judge Battle pre* 
siding. 

This was a bill, filed in 1848, by the plaintiflT, John W. 
Kasberry, against the defendants, Owen W. Jones and 
William A. Brant, and set forth in substance : That the 
plaintiff, sometime in the year 1847, was indebted to the 
defendant, Owen H. Jones, in 'several promi$sor}\note5ff 
amounting, with interest, on the 7th of December in that 
year, to $380 27 cents ; that being very much embarrass* 
ed and unable to meet tho payment of these debts at that, 
time* the said defendant threatened to sue out executioDi 
and represented to the plaintiff*, that, in that case« his 
property would be greatly sacrificed ; that the said de« 
fendant then proposed to the plaintiff* to give him an ex* 
tension of credit until the 7th day of December 184^^ pro- 
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'vMted the plaintiff would give him four several notes^, 
eilcb within a jast ice's jurisdiction, for the amount of the 
ifhid debts, adding t w« nty-five per cent, by way of interest* 
and would immediately confess judgments thereon; that 
the plaintiff consented theretoi and gave bis notes, bear- 
ing date the 7th of December 1817, three for $100 each, 
and a fourth for $50 35 cents, being the amount of 9880 
27 cents, justly due by the plaintiff, and S70 60. the usa 
rious interest at 25 per cent added thereto, and judgments 
were immediately entered on the rame against the plaiiK 
tiff. And the bill further set forth, that the safti defen* 
dant. Owen, then urged the plaintiff to increase his loan, 
and said he knew a friend, who had jIlOO to spare, and 
would loan it for twelve months for a justice's judgment, 
provided another judgment for i825 should be given, by 
way of interest, and that the plaintiff, laboring under 
much pecuniary embarrassment, consented that the said 
defendant, Owen, should make the arrangement; that 
the said defendant, Owen, artfully intending to entrap 
the plaintiff, placed money in the hands of the other de. 
iendant, William A. Brant, and, using his name, drew, 
notes from the plaintiff payable to the said William, ona 
for $100, and another for $25, which the plaintiff signed, 
and judgments w^re forthwith rendered on the same; 
it being expressly agreed, as in the other case, that no ex* 
ecution should isrsue, until after the 10th of December 
1848; and that, thereupon, the said defendant, Williamt 
paid the plaintiff one hundred dollars. The bill charges, 
that the said defendant, William, is nominally only tha 
plaintiff in these latter judgments, that the money paid 
was the money of the other defendant, Owen, and that 
liie use of the name of the defendant, William, was an 
artful trick of the defendant, Owen, who is« in point of 
fact, the true owner. The bill further sets forth, that, 
contrary )o the express agreement between the plaiatiff 
and the defendants, executions have been StUed out on the. 
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Mid jadgmento mgMitmi tbe plaiatifi; and 4k# defoodMt^ 
ibreatea forthwith to ooUect the Mm^ The plajaliff 
Ibea avert that be is williog to waive the penalty, and te 
pay the amount justly doe with interest from the 7tb of 
Deeember 1848, and prays for an injimctiont and to be ret 
lieved from the payment of the neurious interests and for 
Iterlher relief, dur. 

To this bill the defendants demurred generailyrand the 
demnrrer being sustained in pari and overruled in part, 
ibe defendants, by leave, appealed lo this Court* 

W. Window and Washingtmk, for tbe plaintifi; 
Bigg^ and Rodman^ for the deieodanf s. 

FsAseoN. J. The demurrer cannot be sustained npon tihe 
Kroand talcea by the defendants' eonnsei in this Court, m: 
Mnitifariousness, The bill is not deCsetive ta this partien- 
Ian Uallegest hat the defendant, Jones, isthebeneficial mc* 
ner of all the judgments, and that tbe other deiendant Brant, 
was a mere naked holder of the legal title in one of tlie 
jttdgments for the ease of the other defendant, the legal 
t.ile being separated Irom ihe use, merely as alridc or 
cover. The same usury is alleged to afiisct all of the jndg* 
ments, and in faot the whole was but one transaotioit 

This Court does not favor ibe **splitting op 4>f, suits,*' 
mnless there are several persona having Adistin^ riglrts, 
andprejudiee mayMSult fromih^ faetofthe investiga* 
tion'beiog made toooomplieaied ; .hot to this oa^elt is a 
nuMiifest saving of time and money, to try both causes of 
action together, and thereby avoid travelling twice over 
tbe same ground. 

But the bill is defective in a particular, which was not 
natioed pn tbe argument. The -bill submits to pay, the 
*%mount justly due, witih lawful interest thereon, qfikr 
tke mid Itk of Deemnber 1*848;*' Now the bill alleges 
1fbaiiihe4raoeaction4edk ^lace on ^e 7M if December 
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1M7, and the defendaot, Jones, wae to forbeaTf niitil the 
7th of Deeember 1848, for the osnrioas intereil of Sft per 
cent, which was at the time secared by noteS| and jadf- 
ments, and as the plaintiff seeks to repndiate the a g ree 
ment, so far as the 85 per cent is concerned, he most aba 
give np the yeai's credit, and ought to hare vnbmitted to 
pay hurful interest from the 7th of December 1847, wbe» 
the money was lent and the forbearance promised. 

TUe was ae deobt a mere load wrtenee in drawing 
the bill, and we looked into the decretal order, to see, if 
the defeet was not eorteeied, bat there, instead of amoanta 
and dates particularly stated, we find a loose general w» 
lereuee, to the Admissions of the bill, and, instead of aa 
order overruling the demurrer, and dissolving the in* 
Junction M to the principal money, with interest from the 
Tth of December 1847, ^'The Court overrules all the eausee 
Assigned fer demurrer, except that relating to the extent 
of the injunction.^ This latter ground was no cause of 
itemu^rer, but was a matter for consideration upon the 
Action to difttolve. 

^Hvs decretal order must 1>e reversed, and this opinica 
eertiited to the Court below, that the proper orders may 
Be ehtered ; we think neither party entitled to costs. 

Psa CcstAii. Oidered to be eeitified accordingly. 
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tVILLlAM B. BBOTHERS m. BURVELL BHOTHERS: 

It it ftiL inflexible rale, that, when a tniste* boj^a at hia own lala, even If ha 
fifes a fair price^.the cestui que trust has hIa election to treat that aaUat 
a nnllity, not because ihert is, but becaase theu may (e, fraud. 

r ■> ' 

t * 

Cause rr^moved from tbe Court of Equity of Gates 
County, at the Fall Term 1850. 

In this case, the rpllowing facts appeared from the 
pleading and proof: 

The plaintiS", about the year 1842, for the purpose o( 
securing his creditors, by deed conveyed to the defendant 
80'me real estate, and some negroes and other personal 
property in trust, that, if the plaintiflT should fail to pay 
the debts recited in the deed, ivhen the sanne should be 
demanded, he, the defendant, should sell the said propertj^ 
at public sale for cash, after advertising the same for, six 
. months, &Cm for the space of, &c , and, out of the proceeds 
of such sale, pay off the aforesaid debts, and the residue, 
if any, pay over to the plaintiff'. The defendant, in- the 
year 1643, after giving the required notice, as trustee, ex* 
posed the said property to sale at public sale, and at his 
request one John H. Hinton bid off* the property for his 
(the defendant's) own use and benefit, and took a con- 
veyance therefor from the defendant, as trustee, but after* 
wards reconveyed it to him in his own right. The pro- 
perty remained in the possession of the defendant, who 
claimed it as his own, from that time up to the filing of 
the bill, with the exception of one negro woman, who 
died, and the real estate which was sold by the defendant 
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for the same pricet at which it was bid off at the poblie 
sale. This bill was filed in January 1851, and the plaintiff, 
arter setting forth these facts, prayed that the said sale 
be set aside and a new sale ordered and an aecoont tap 
ken, 4'c* 

The caase was set for hearing apon the bill, answer 
and proofs, and transmitted by consent to this Court. 

A.Moore, for the plaintiflT. 
Heath, for the defendant. 

Pearson, J. The plaintiff has by his proofs made good 
his allegation, that the defendant bought the property at 
the sale, made by him as trustee, by the instrumentality 
of Hinton, who bid off the property as his agent. 

Nothing has been done amounting to an affirmation of 
the sale, and the plaintiff applies within a reasonable 
time to have it set aside, and the property sold over agaiik 
He has a right to do so. It is an inflexible rule, that 
when a trustee buys at his own sale, even if he gives a 
fair price, the ceHui que trust has his ejection to treat 
that sale as a nullity, not because there is, but because 
there may be, fraud. It must be declared to be the opin. 
ion of this^Court, that the plaintiff is entitled to have the 
said personal property resold, and that he is also entitled 
to have the land re sold, unless the subsequent sale by 
the defendant, was bona fide and for a fair price. 

There must be a reference to enquire, whether the land 
was sold by the defendant, and if so for what price, and 
the value of the land at the date of the sale, and it is also 
referred to the Clerk and Master of Gates County to take 
an account of the debts secured by the deed of trujt, and 
the rents and hires of the land and negroes, that have 
been, or might, without his default, have been, received 
by the defendant ; and the cause is reserved for further 
directions. By consent of the parties, W. J. Baker, Clerk 

13 
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and Master of the Coart of Equity of Gates County, isap- 
pointed commissioner, to sell the negroes at public sale# 
on a credit of six months, taking bonds and approved se- 
curity, and the defendant must surrender the same to tho 
said Baker on demand. 



Feb CumiAM. Ordered accordingly. 



SAMUEL R. POTTER v«. STERLINO B. EYERITT «* AL. 

Before the aeBignmeiit of dower, a widow is not seized of any portien pf ike 
real estate of lier liusband, and oannot, therefore, convey any title at law 
to it. She ean, howeyer^make such a contract concerning it, ai equity 
can and will, and«r certain circnmetancef, enforce. 

Mere inadequacy of price ia no greond for letting aeide a eontraet, «Bie« It 
Im sQch as amoanta to appttrent fraudf or the aitaation of the pariiea be so 
uneqoal, aa to glye one of them an opportunity of making hia own termi* 
In auch a caae, equity would not lend ita aid to execute the oontract| l^uk 
leaTC the party aeeking it to hia remedy at law. 

Where a deed ia attacked on the ground of fraudf it ia competent to ahew, 
in addition to the oonaideration ezpreaaed, the motiTca of the grantor in 
making the deed ; such, for inatance, as the relationship of the parties or 
the great degree of a£fection in the grantor for the grantee. 

The caaea ofHoyU r Moore, 4 Ire. Eq. 175, and Archibald ▼ Jtfean«, S Ire.' 
£q. 230 cited and approved. 

Cause transmitted from the Court of Equity of New 
Hanover County, at the Spring Term 1850. 

The bill, which was filed in June 1847, in the Court of 
Equity of New Hanover County, states, in substance: 
That Samuel Potter departed this life sometime in the 
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pioBth of May 1847 ; that the said Samuel Fetter died, in- 
testate, and seized and possessed in fee of a large amoant 
of real estate, lying in the State of North Carolina, and 
of which a parCicnIar description is set forth in the said 
bill ; that the said Samnel Potter left snrviviog him hie 
widow, Elizabeth E. Potter, one of the defendants ; and 
that he left, as his only heirs at law, the plaintiff, and the 
defendants, Amelia, who intermarried with the defendant. 
Sterling B. Everett, Amy, who intermarried with the da* 
fendant, Nicholas N. Tally, Eliza, who intermarried with 
the defendant, John P. Browne, and John A. Baker, an 
infant, the only child of Mary Baker, who died in the life* 
time of her father, the said Samnel Potter. The bill 
fortber set forth that the said Elizabeth E Potter, by 
deed, bearing date the 31st day of May 1847, for a valna* 
ble consideration conveyed to the plaintiff all and singa« 
lar her right, title and interest and estate in and to the 
dower or thirds of the lands of her said deceased hnsband, 
Samnel Potter, to which she was entitled as his widow ; 
and it was prayed that an account might be taken of the 
profits ot the said dower estate since the death of the in« 
lestate, and that the dower might be laid off and allotted 
to the plaintiff. The deed of conveyance from Elizabeth 
£. Potter to the plaintiff, referred to in the bill, was dated 
the 31st of May 1S47, and ''for and in consideration of the 
earn of one thousand dollars to me in band paid by Samnel 
R, Potter, at and before the sealing and delivery of these 
presents, the receipt whereof is hereby acknowledged, 
and for the further consideration of a deed of covenant 
from the said Samuel R. Potter, bearing even date with 
th^se presents, by which said deed the said Samuel R, 
Potter covenants and agrees to pay unto me»the sum of six 
hundred dollars every year, during my natural life, in 
equal quarterly instalments, as by reference to the said 
deed of covenant will more fully and at large appear, 
(the said Elizabeth) bath given, granted, bargained, sQld, 
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aliened, conveyed and confirmed and by these presents do 
give, grantt alien, convey and confirm unto the said Sam« 
vel R. Potter, his heirs, executors, &c., all and singular 
my right, title, interest and estate, both at law and in 
equity, which I. the said Elizabeth, have in and to the es« 
tale, both real and personal, of my late husband, Samuel 
Potter, deceased, the said interest consisting of valuable 
real estate in, &c , that is to say, my right of dower or 
thirds in and to the said real estate, and my distributive 
share or one sixth part of all the personal estate of aod 
belonging to the estate of my said husband, Samuel Pot« 
ter, consisting of about eighty slaves, &c. Also all my 
right, title, interest and estate, both at law and in equity, 
which I have both to the real and personal estate of my 
said deceased husband, as his widow and one of his dis- 
tributees, wherever the same may be or of whatever kind 
or nator^, to have and to hold," &c. 

Judgment pro confesso was taken against nil the defen* 
dants, except the infant and Elizabeth E. Potter. The 
former put in a formal answer, and the latter, admitting 
that she executed a deed, the purport of which she does 
not remember, avers that her execution of the same was 
procured by fraud, imposition, surprise and misrepresent 
tation on the part of the plaintiff. Replication was enter- 
ed to this answer, and, depositions being taken, the cause 
was set for hearing and transferred to the Supreme Court. 

2). Reid and Iredell, for the plaintiflT. 
W* H, Haywood, for the defendants. 

Nash, T. The bill in this case was, perhaps, framed 
upon the supposition, that the plaintiff, by his contract 
with the defendant, Mrs. Potter, had acquired the legal 
estate in the dower lands, to which she was entitled as 
the widow of her late hu&band. This is not so. Before 
the assignment of her ilower> a widow is not seised of 
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any portion of the real estate of her hasband* and can* 
not, therefore, convey any title at law to it. Perkins^ sec* 
509. She can, however, make such a contract concern* 
ing itf^as equity can and will, under proper circumstance*^ 
enforce. . The bill substantially is, to compel the heirs to 
allot the dower ; and then that the widow shall convey 
the land so allotted. In this view of the case, Mrs. Pot* 
ter is a necessary party; and though no specific relief is 
asked in the bill against her, it is embraced in the gener- 
al pra3'er for relief, as it is consistent wiih the facts 
stated, and process is prayed against her. Before the 
prayer lor process, the names of the heirs at law of Sam* 
uel Potter are set forth, and the defendant. Mrs. Potter, 
is mentioned, as the widow of the deceased Samuel Pot* 
ter, from whom the plaintiflT had purchased the dower 
land — process is prayed against all the defendants, and 
she, with others, has come in and answered. The bill 
certainly is not drawn with that attention to the pro« 
ceedings of a Court of Equity, which is desirable, but 
we think sufficiently so to enable the Court to sustain it. 
It differs widely from the case of Hoyle and Moore^ 4 
•Ire. £q. 175, and Archibald and Means^ 5 Ire. £q. 230. 
In the first the prayer is, that the Clerk be ordered- to 
issue "subpcBuas to the proper defendants ;*' and in the 
second, **no persons are named" in the st'iting part of the 
Lill, as the heirs or next of kin of the intestate. 

The defendant, Mrs. Potter, in her answer, admits the 
rxecntion of the contract set forth in the bill, but alleges 
it was obtained from her by the fraudulent misrepresen- 
tations of the plainlifi ; and that advantage was taken 
of her situation and her distress of mind, consequent upon 
the recent death of her husband, Samuel Potter; and 
that she executed it through terror of personal violence 
frCm the plaintiff*, in the absence of all of her own family, 
who lived in the State of Pennsylvania. It is sufficient 
to state, that the defendant has entirely failed to sustain 
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by evidenee any one of her allegations. On the contrary, 
the evidence tal^en abundantly proves, that there is no 
foundation, upon which to rest her charges ; aad that, on 
the contrary, she acted volantarily, with a full knowl* 
•dge of l^er rights and of what she was doing. By the 
contract between the parties, the plaintiff was to give to 
the defendant, Mrs* Potter, for her dower right in the 
real estate of her late husband and for her interest in tho 
personal property, one thousand dollars in'ca8h,an annuity 
ef six hundred dollars, and her board as long as she chose 
to stay in his house or family. He further bound himself 
to pay to Mrs Babcock, of Philadelphia, a daughter of the 
defendant, an annuity of iSl50, to commence upon the 
death of Mrs. Potter, and besides she was to have her 
years. allowance, for which she subsequently received 
01000. The answer of the latter states, that her interest 
in the personal estate was worth ten thousand dollars, 
and her right of dower one thousand dollars a year. Dr. 
Everitt, who married a daughter of Samuel Potter, the 
intestate, in his deposition states, that the personal pro- 
perty was worth fifty or sixty thousand dollars, and that 
the deceased owed ten thousand dollars ; and that the 
annual value of the real estate, after paying expenses, 
would not exceed fourteen hundred dollars. According 
to this evidence, the price paid by the plaintiff was a very 
inadequate one. But mere under* value is no ground for 
setting aside a contract, unless it be such as amounts to 
apparent frauds or the situation of the parties be so un. 
equal as to give one of them an opportunity of making his 
own terms. In such case equity would not lend its aid to 
execute the contract, but leave the party seeking it to his 
remedy at law. Lowther v. Lowther, 13 Yes. 103. If the 
parties were of full age and treated upon equal terms, as 
to their knowledge of the facts, without imposition, al« 
though an inequality of advantage, and even a gross one, 
be obtained, equity will not in general set aside the con. 
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tract. To this point the cane of Oregor eL at. ▼• Duneam 
eU al. % Desausaro's Reports, is fall aathority. See also 
Bovenden on Fraudi^ 15. Dr. Everitt proves that the 
defendant had fall knowledge of the Talae of the propel^ 
tyt both real and personal, and placed too high an esti* 
teate upon it. IC then, this were a case of mere bargaia 
and sale, there is nothing made to appear by the evldeaoet 
which woald anthorlze the Conrt to refose its aid to tbo 
ylaintiffl Bat from the evidence it was not one of mere 
bargain and sale, hot of bargain and sale and donation* 
Mere inadeqnacy of price, then, can be no evidence whaW 
ever of frand. Mrs. Potter, the wife of the plaintiff, was 
ihe grand-daaghter of the defendant, Mrs. Potter. Miss 
Bishop states, that on Monday morning, after the borial 
of Samnel Potter, she went to the hoose of the plaintiff 
and remained there three weeks ; and that the defendant, 
Mrs. Potter, informed her she intended to make over her 
right and title to the esiate of her hosband to Mrs* Pot- 
ter, the wife of the plaintiff, and her heirs ; that it was 
nothing more than right that the property shoald go in 
ftat way, as it came by Mr. Potter, and as she had made 
over her property before she married him and broaght 
him nothing. This conversation took place between nine 
and ten o'clock in the morning. This witness farther 
states, that some three or fonr weeks after the first con* 
versation, the defendant told her, she had conveyed all 
her interest in her husband's estate to Mr. Potter ; that 
be was to pay her two thousand dollars in cash and six 
hundred a year during her life, furnish her with her 
board, and a servant, and she said her mind was greatly 
relieved, and she was perfectly satisfied. It is very cer- 
llvin, that the consideration, upon which a deed is made, 
is an important part of the contract, and where it is dis* 
tinctly declared, parol evidence is not more admissible to 
vary it than any other term contained in it ; and that the 
rule is applicable as well to proceedings in equity as at 
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law. Bat the evidence is here used* not for the purpose 
of altering or varying the deed, but to explain why it was, 
that the defendant was willing to take from the plaintiff 
a less sum than her interest was worth, to-wit : that he 
was married to her grand-daughter* As remarked by 
one of the plaintiff's counsel, on a question of fraud raised 
by her, her reason for making such a contract is to be 
heard. The authorities cited by the defendant's counsel 
eertainly sustain bis proposition, but we do not think they 
sustain his position. It has been before stated, that in- 
adequacy of price is not a distinct principle of relief in 
Equity ; but that it depends upon the attendant circum* 
stances, which show fraud, t Story's Eq. s. 240. And 
these attendant circumstances must rest in parol. We 
are of opinion, therefore, that the plaintiff Was at liberty 
to show, what was the reason, which influenced the de« 
fendantin making the bargain, to repel the charge of 
fraud. 

No answers have been filed by any of the defendants^ 
but Mrs Potter, and the infant, John Baker, who answers 
by his guardian and submits to such decree as the Court 
fnay make : and the bill is taken pro confess against 
all the other defendants. The plaintiff is entitled to a 
decree for the allotment of the dower lan^d, and there- 
after to an assignment thereof from the defendant, Mrs. 
Totter. 

Per Curiam. Decree accordingly. 
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A. died, intestatQ, in 1848, leaving a widow aad afz ohildrfa turtlviBf 
him, to-wit ; John, Snsan, Raohel, Temperance, Sliiabeth en4 Delly.-^ 
Three other children died in hie lifetime, Sarah, Mary and Rebeeoft, Ctok 
ef whom left children, sarviTing the intestate. The intetUte in hielifii 
time gaTe and conveyed to John two ilaTet , and a tract of land In fee.^ 
The slaTee were of lees ▼alae than one tenth part of hie pertonal eeCatt; 
bi^t they and the land together exceeded one ninth of the whole etUt«^ 
real and personal. The intestate also by deed conveyed cerMin slavct to 
his daughters. He also pat other slaves, without conveying them in poe- 
sessionof his three daughters, who afterwards died id his lifetime, and tiler 

* their death conveyed them to his daughter^ ehildren respeotivelj. lliert 
is a surplus of money and slaves remaining for distributiom. 

Held, first ; that the grand-cliildren, taking in right of their motherS| wtfo 
not bound to bring into hotchpot the slaves put is possession of, but nol 
conveyed to, their mothers, but conveyed to themselves, but they wero 
bound to bring in those conveyed to their mothers respectively. The 
•tatute of distributions is restricted to gifts from a parent to % child, Mid 
does not include donations to grand children. 

Held^ secondly ; that under the act of 1844, ch. SI , in the distribution ef 
the personal estate of an intestate among his children or those who repre« 
sent them, advancements, made to one of the children, of real as well asof 
personal property, are to be brought by such child into hotchpot, even 
where the intestate has not died seized of any real estate ; and that in thlt 
case, John, having received in real and personal property more in valaa 
than his share of the personal estate remaining for distribution, it entitled 
to claim nothing more. 

Held, thirdly; that though the widow is entitled to the benefit of advance 
ments of personalty, made to the children ; yet she is not entitled to any 
benefit from advancements of real property, but, in estimating her diatxi* 
butlve share, advancements of personalty are alone to be reckoned. 

Heldt therefore, that, in this cose, the widow's share is to be first ttdir- 
taified, upoB th^ basis of t division of the personaltj, by itself (indodiftg. 

14 
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partial adTancementi •) between her and all the eliildren, under the Aet of 
1784 ; and, alter taking out her share, the remaining fund is difiaible 
among the other eight children or each of them as were not fully advanced, 
and their representati? es. 

Cause removed from the Court of Equity of Chatham 
County, at the Fall Term 1860. 

Upon the pleadings the case is this: Aaron Headen 
died intf state in 1848, leaving a widow and six children 
surviving him, namely, John, Susan, Rachel, Temperance, 
SUizftbetb and Dolly. He had three other children who 
died in his life time, namely, Sarah, Mary, and Rebecca. 
Sarah married one Brooks, and had five children, viz.: 
Elizabeth, Sarah, Jane, Thomas, and Susan. Mary also 
married and had one daughter, Elizabeth Fooehee ; and 
Rebecca married one Adams, and had thtee children, viz : 
Agnes, James, and John; and all those grandchildren 
survived their grand-father. 

The intestate in his life time gave and conveyed to his 
son, John, two slaves, and also a tract of land in fee. — 
Th« slaves were of less value than one tenth of his per« 
sonal estate ; but they and the land together considerably 
exceeded one ninth part of his whole estate, real and per* 
sooal. He also made sundry gifts of slaves by deeds to 
some of his other children, as follows : to Sus^n, two ; 
to Rachel, six ; to Temperance, four ; to Elizabeth, three ; 
to Dolly, three ; to Sarah Brooks, one ; and to Rebecca 
Adams two. He put into the possession of his daughter, 
Mf^ry* a female slave, who had two children, and upon 
ike death of Mar5% her only child, Elizabeth Fooshee, 
took them. The intestate afterwards made an oral gift 
of another slave to Elizabeth Fooshee, and in the life timo 
of the intestate she sold that slave for <700: and the tn« 
HaUate likewifse conveyed to her by deed of gift the wo« 
mantknd two cfaiMren, which had been in the possession 

oC her motberi Mary. Besides the slave conveyed to bis 
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daoghter/ Sarah Brooks, the iatentate put inio her p09- 
setsiOD another female slave, who had issae foar childrea 
in the life time of said Sarah ; and after her death the in* 
testate by deeds of gift conveyed one of those slaves to 
each of her said five children for life, with femaicder to 
his other children* 

John, the son, admioistered on the intestate's estate; 
nnd, after discharging: the debts and chargeSi be has asnvft 
|>Iqs in money and a considerable number of staves fot* 
distribution. He filed this bill against the widow, the 
surviving children, and also the grand ohildreay praying 
that the rights of the parties may be declared in several 
particulars mentioned, and the plaintiflf made safe in the 
distribution of the personal estate under the direction of 
the Court. 

W* H. Haywood^ for the plain tlfi. 
No counsel for the defendants. 

RiTpviK, C. J. One of the points stated is» whether tk# 
elaves, which were conveyed to the respective grand* 
ebiMren, and bad been in the possession of their mother^ 
are to be brought into hotchpot as advancements, eithet 
to the grand children or the mothers. They are not.*^ 
The grand-children are not entitled to a distributive shard 
in their own rights^ but as representing the respeetivd 
mothers. They are therefore bound to bring in the gifhl 
to their parents, but not those to themselves. There waal 
tio efieetaal gift of these slaves to the mothers, aecordin|( 
to the Act of I8Q6 ; but they were conveyed diredFy fd 
the several grand children. The statute of dtstribntions 
\n restricted to gifts from a parent to a chiid, and doeif 
not iiieludo donations to grand children. 

Other points are, as to the share of the widotr ; Md 
wha« is the effect of fbo advancemienls to John, as be^ 
iweoa bim and his sisters, and those repfoseitftin^ Uj^enr, 
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and as between them and the widow. It is settled, that 
under the words, **chi Id's part/' in the act of 1784, ad- 
vancements to children are to be brought in for the bene* 
fit of the widow as well as that of other children Davis 
V. Dufte Conf, Uep. 3G1. Consequently, she is Entitled 
here to the benefit of those made to the children them- 
selves, consisting of personalty. TheeflTect of the advance- 
ment in realty to the son depends on the act of 1844. C. 51. 
This may be considered, first, as between him and the 
other children. The Court is of opinion, that he is ex- 
claded f^on^ participating with thrm in the personalty, in- 
asmuch as the giftsof the twokinds of estate to him exceed 
IB valac one ninth part of the whole estate — that is. a 
•hare thereof reckoned according to the number of chil- 
dren. It is true, the act does not proride for the ease of 
advancement, to the same child cf both kinds of property; 
for it was not necessary to do so in order to give effect to 
the purpose of the Legislature; which was to establish a 
perfect equality in the division of an intestate's whole 
estate, real and personal, amongst his children, excepting 
ouly* that no property given by a parent to a child is in 
any ease to be taken away. In order to carry out chat 
purpose, the first section enacts, that an excessive ad- 
vancement of personalty shall be charged to the share of 
the real estate of the child advanced. It is plain, that it 
ought to be thus charged, whether the share of the real 
f state, to which the child may be entitled, be a full share. 
or one diminished by reason of a partial advancement in 
land. The next section makes a similar provision, when 
the excessive advancement is in real estate. Whatever 
the proportion of such share may be, w|;|ich belongs to 
the child in one kind of property, an excessive provision 
in the other kind is, in res^pect of the excess, to be a de- 
duction from it. And it was not necessary to make an ex« 
press provision for the case of an advancement in each 
kind, because the Statute of Descents and that of Distri^ 
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boUons* (which the aet of 1844 amends,) bad already pro* 
Tided for the case of a partial advancement of either 
kind, and the act of 1844doe8 not alter them, as far as it 
is consistent with them. In this case the excessive ad- 
vancement was in land, as it mast be understood, since it 
is stated, that the two negroes given to the son were not 
equal in value to a share of the personalty, but that they 
and the land, together, were of a greater value than a 
child's share ol both the real and personal estates. The 
case of an excessive advancement in land falls under the 
second section of the act. That provides, that **when any 
person shall die intestate, seised and possessed of any 
real estate, who had settled any real estate on a child of 
more value than is equal to the share which shall descend 
to the other children," such child shall, in the distribution 
of the personal estate, be charged with the excess in value 
of the settled lands. It does not appear that the intestate 
owned any land at the time of his death, and it cann 4 be 
assumed that he did. Whence it may be argued, that the 
case is not within the act, which speaks of an intestate, 
who dies *'seised and possessed of real estate.'* But that 
cannot be the true sense of this section, though it be lite* 
rally thus expressed. The second section was intended 
to be merely correlative to the first : the one, providing 
for an excess of advancement in personalty, and the othert 
*in realty. There is no expression in the first section to 
tie it up to the case in which the intestate died possessed 
or entitled to personalty ; but the language is *'that when 
any person shall die intestate, who had in his or her life 
lime advanced to any child personal property of value 
more than equal to a distributive share of the personal 
estate, such child shall, in the division of the real estate, 
if there be an}% be charged with the excess in value." — 
These words include any and every person advancing a 
child in personalty ; and the only terms of restriction are, 
**if there be any," and they apply, not to the personal es • 
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late, opt of which the advancement vrhs made, but to the 
real estate, from which the child, thos exeesstvety ad* 
Tanced, is excladed. It is clear, then, that, tfthe parent 
gire to one child his whole personal property and leave 
BOihing but land at hi« death, that child re, ondep fhe firsrt 
section, excluded from the real estate, either in whole or 
part, according to the value of the advancement and of 
fbereal estate. Now, the second section, respecting ex* 
eessive advancements in real estate, is expressed in terms 
precisely equivalent, reddendo Mngula singulis^ with tho 
exception of the words, * seised and possessed of any real 
estate," being applied to the mtrstate at his death. It 
seems to be palpably certain, that they were introduced 
inadvertently, and cannot control the construction of that 
part of the act. It would destroy the harmony of the two 
clauses, and be absurd in itself. It would be singular in« 
deed, that a child, advanced in land above the value of 
a share of both kinds of estates, should not be admftfed 
to a share of the personalty, if the parent left lands for 
fhe other children ; but that, if the parent left no landi^ 
as a provision for his other children, then the ad* 
vaitced child should come in for an equal share of the 
personalty with the others; 'in other words, that the 
more destrtute the other children were left, the greater 
share the advanced child should have. It seems impos- 
sfbte to impute such a purpose to the legislature ; or' 
that it could have been meant, that an excess of advance* 
ment in one kind of estate should be charged to the 
child's share in the other kind, when, under the very same 
circumstances, an excess of advancement in the latter 
would not be chargeable to the share fn the former. The 
result is, that, notwithstanding those words, '^seised and 
possessed of any real estate,'' the rntentron of the pro« 
vision was not, that an excess in land shall be charged to 
the child in the distribution of the personal estate, 
provided the parent left other real estate as well tks 
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perstMiaky ; bat it was. Chat taefa excen shall be thui 
ohargad at all events whenever there is personal es« 
Date te be distiibated. Coii8equenlly» the son is aot 
eotiUed Vq aoy more of the personal estate. 

' The Oourtt bowever.is of opinion^ that the sen's ezclo* 
sioOf so far as it arises Troni the advaocement in laad» la 
as between him aadoiher children, or their repreeenta* 
tives. only ; and that the land is not to be brought in for 
the beneit of the widow* The aet is in terms eonfiiwd to 
children and their representatives; it being meant to es-' 
blish an equality between them, and nothing more. Ill 
the next place, the provision for the widow out of tho 
bosband's real estate is secured in a diflerent form ; thai 
is, as dower ia one third of that left by him or conveyed 
with intent to defeat her right of dower. Having made 
that competent provision for her in the land, the law, 
aest, gives her a child's part of the personal estate, as a 
distiiict fund. The aet of 1841 does not purport to giv^ 
her more than a child's part in any case ; and the law 
would be untrue toite policy, if it were to enlarge tho 
widow's share oi the personalty, by estimating with it a» 
advancement in land to a child and giving her in person* 
alty a share o( the aggregate in absolute property, as a* 
gainst all the children. There could have been no such 
intention; and the widow's share of the personalty is to be 
ascertained, just as it would be, if the act of ISH had not 
been passed. Consequently, if a child be advanced in 
, personiUty to the value of a full share thereof, the ad- 
vancement and that child are both to be thrown out, and 
the personalty on hand divided between the widow and 
the other children. But, as the advancement in person* 
alty to the son, in this case, was of less than his share, or 
tenth part, of the personal estate, it is morally certain, 
that, but for the act of 1844, he would have brought it in, 
and have had his full share made up to him. As res« 
peots the wi ow, it must be brought iui for the purpose 
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of giving ber achild't part, or one tenth* of the whole 
personalty, including that advancement, and such others 
in personalty as are not fall advancements of that kind 
of proper!}'. That is necessarily so, in order to keep 
the widow to her child's part; for, unless the partial 
advancement to the son in slaves be brought in, the wid- 
ow would have a ninth part of the personalty, which was 
left by the husband or advanced to the other children, 
while there are in fact nine children, and the one excla« 
ded did not receive an aliquot part of the personalty, 
reckoning by the whole number of children and the wid. 
ow; whereas/ at most, she cannot have more than a 
child's part or one tenth of the whole personal estate* 
including advancements in it. The widow's share is, 
therefore, to be first aBcertained, upon the basis of a di« 
viiionofthe personalty by itself (includmg partial a4* 
vancements) between her and all the children, under the 
act of 1784 ; and arfter taking out her share, the remain- 
ing fund is divisible among the other eight children, or 
such of them as were not fully advanced, and their repre* 
sentativesi. 

Per Curiam. • Declared accordingly. 
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tOlihY KEMP vii LrTTLtiBfiRRV RASif f Al^.' 

l/^BHBr it UMisottpfain^, thKt a d«ed; which ttppeareii oa itt tee to* he' 
f<tf an abfldlute sale of laAd, WM, in reaKijr, inrtendcd as a mera mcnntf 
for money loaned or adyanoed, it wk« held hy.the Coart, that the follow* 
tog facts established bj the pro<;fs were entirely ineontisleiit with t)ia 
fa^ tff ^ absolate sala ind sbdweithat the eonTeyance ooiAd cmV iiJLtP 
bMt Inti^ded as a mortgage; Ut. that the consideration ezpresM wn^ 
Issi'thaflf one third of the value of the iand ; and the granted conid (hea* 
haT6 sold it for the ralae : 2ndly. Under the same arrangement, nnder 
which the land was eonTey«d) and abont the same time, the grantor took nT 
hill of sale, absolate on its face, for soine perishiA>le propei^y, as oofou 1[^i 
an4.it is admitted this was only a seoarity Ibr the loan of monej; 8m j^ 
Ther gtMitor remained in possession of the land for neariiT twa jtlurf^'htSr 
fere it was claimed by the irantee, withoat aoy charge of reiU ; 401^. 
t&e snmpaid on the mortgage of the perishable estate ozeeeded t||^f 
nmonnt dae on that mortgage.* I^th. The precise and peonliar fraeUofi ip 
the shm allege as the TAlne of the land and the porchsse money, $3t 413^ 

CatRse renloyed from the Court of Equity of JohtTb(€(& 
Cotnity, ctt tb6 Fall Terra i85d. 

W. R. Haywood and Susbefe, for thci plaintiff. 
Miller and Winston, for the defendants. 

PsAttsoar, J. Thtf plaintiff owned about 75 abftViol 
lltfid, vrhich adjoine'd the land of the deffen'darit, liittl^^' 
berry Earp, and oil whicli she livedo She ow^ed, Bi^fdeaf' 
hifr f atfd, ten bartels of corn, and sorfie' foddeY, liMsefabfiF 
jBLfA feitcbeh furniture, a few farhdin'g tools, a fi^whrd^i f<» 
C(ft^, amd senie Bite^. Shf wail ifird^bCe^d t^ oV# Wdie^, 
ii» tii# sbttt (tf |fI8, affMT #^8^^ lUlgm'dlt)^ 

15 



ICS . SUfRBMB COURT. 



Kemp 9«. £Urpb 



vote to said Wood for 054, prinoipal and interest ; and« 
she owed to one Riehardson a debt of t31 40. These 
debts were reduced to judgments and her property levied 
on. On the 13th of November 1845, she executed to 
said Littleberry Earp an absolute deed in fee simple 
for her land, and the consideration expressed is $31 40. 
On the 12th of November 1845» she executed to said Earp 
an absolute bill of sale, for the ten barrels of corn, fodder» 
bogSt cow, sheep, farming tools, and household furniture. 
The consideration expressed is 1018. At the same time 
Ligon executed an absolute bill of sale to said Earp, for 
a horse, a plough, and a few other articles. The con* 
sideration expressed is 954, and thereupon the said Earp 
assumed the said three debts, which h,e afterwards paid. 
In the Fall of 1846, the plaintiff paid to the defendant 
$97, and Ligon paid him the 954 and interest, and in the 
Spring of 1847, the plaintiff tendered to the defendant the 
balance of ihe money, which he had advanced, together 
with the interest thereon, and desired a reconveyance of 
the land. The defendbint refused to accept the money, 
and insisted that the land was his;; absolutely ; and after* 
wards comn^enced an action of ejectment, and the plain? 
tiff filed this bill ; in which she alleges, that to relieve her 
property from execution sale, she applied to Wyatt Earp, 
one of the defendants, to lend her the nK>ney, and to take 
her land, and other property as security, and, after soma 
negotiation, the defendant, Littleberry, finally agreed to 
**befriend her," by lending her the money, and taking 
deeds on the land, and other property as security, and also 
taking a deed from Ligon for his property, so as to re* 
lieve her from her own debts, and that for which she was 
bound as his security, these three debts being all she 
cywed ; and accordingly the deeds were executed, with a 
full assurance on the part of the defendant, Littleberry^ 
t|iat npoB the repayment of the moneys he would let her 
keep her property and recon vey the land ; that she re^ 
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inaincd in possession of the land and other property* mad 
in 1840, by her small crop of cotton, was able to make k 
payment of 227, and Ligon paid off his debts» and in 
1847, she procured the money to discharge the bataaee^ 
when the defendant, in violation of his promise, and the 
assurance, that the deed was only to be a mortgage, sei 
up an absolute etaim to her land ; that she is poor, and 
illiterate, and would have signed any paper on the assar- 
ance of Earp, in whom she had confidence, and who pro- 
fessed to be her friend* The prayer is to be allowed to , 
redeem upon an account The answers admit, that the 
bills of sale for the personal property, although absolute 
on their face, were intended merely as sureties for the re* 
payment of the money, to wit: the 818 paid for the plain- 
tiff, and the $54, paid for Ligon, and that these bills of 
sale were accordingly eanceHed, by writing '^satisfied iti 
full,*' on the back of them in the Pall of 1846. But it is 
positively denied, that the deed for the land was intended 
as a mortgage, or that the defendant gave any promise 
or assurance to that effect. On the contrary both of tho 
defendants swear, that the defendant, Littleberry,especial« 
ly, refused to advance money for and on account of tho 
land, as a security, although the plaintiff at first requested 
that he would do so, and that finally an absolute sale of 
the land was agreed on for the sum of $31 40, (the amount 
of the debt to Richardson,} which they aver to be a full 
price, and an absolute deed was accordingly executed. 

The allegation of the bill is supported by the deposi- 
tions of a daughter and son of the plaintiff, and the denial 
of the answer is supported by the deposition of the do* 
fendant, Wyatt Earp ; and upon this point— the testimony 
in reference to declarations — there is, as near as may be, 
a balance^ an equal weight on both sides. The deed must 
stand, unless it can be converted into a mortgage, by fads 
deliorSf inconsistent with the fact of an absolute sale.-—. 
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^^ tbfnk tb ere are sucb facts, which ''kick the beam/' 
*nj^ briRp; iown tbe scale in favor of the plaintiff: 

IsJ. The value of thelapd is$iOO— this is fully proyep. 

*^bP ^ll^S^d P^'c6 *^ *^^ ^^' ^^ ^^ inconsistent with an 
a)t^soliite sale, that the price should he less than one;hird 
.of the e9i:ablishcd value. 

2nd. Two witnesses, Wood and Richardson, both swear. 

* • ■ * • 

that'they, at different times, offered to give the plaintiff 
^100 for the land, a short time bnfore the date of the deed 
to ^he defendant, and she refused to sell ; they both swe^r 
that they have been ever since, and are still, willing to 
give $100 fcr the land. They were the only two credi« 
tors of the plaintiff, and one of them, Richardson, was, at 
her house on the 12ih of November, and witnessed the 
bills of sale, and then received a promise from Wyatt 
Earp, that be would see his debt paid, viz,. 831 40, and 
on that occasion, the plaintiff did not tell him she had 
concluded to sell her land. These facts are totallj' incon 
sistent with the fact, that she had at that time agreed to 
sell |)er land (or S3l 40, and to give a mortgage on all 
tLe other property she Lad in the world, to pay this and 
the pther two debts. 

3rd. Under the same arrangement, by which she wa? 
to bp relieved from her debts, the plaintiff executed an 
absolute bill pf sale for her corn, hogs, 4*c., and an ab- 
[folute deed for her land. It is admitted that the bill of 
sietl^ was intended as a mortgage. Then why is it absolute 
on its face ? and how is it, that the defendant was willing 
^o invest pfioney upon the precarious security of corn, 
fodder, hogs, &c., and was not willing to do so upon per- 
manent landed security ? No explanation is offered. — 
The inference is, that the plaintiff', believing that the de? 
fendani vsas disposed to ^'befriend her," was willing to sign 
an}- paper, and. to induce this confidence, the defendant 
was willing to. advance money upon the security of corw, 
fodder, hogs, &c., as a **lure" or **bail,*' whereby to get 
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an absolute deed /or the land. But it is suggested, that 
the defendant frankly admits, that the bill of sale was 
n mortgage ; true, but be gives no explanation why it 
was absolute on its face ; and the receipt of the ^37 
made it necessary to admit, that one of the conveyances 
was intended as a morf^age, A prudent mariner throws 
a part of his cargo over-board in a srt>rm I 

4tb. The plaintiff held possession for the balance of the 
year 1845, during the year 1840, and antil August 1847, 
'without paying rent. '' It is not suggested that by the 
terms of sale, she was entitled to remain on the land rent 
free. This is inconsistent with the fact of an absolute 
sale, and can only be accounted for on the ground of % 
mortgage. The defendant was hardly so kind as to pay 
the full price (as he sa}'s} with interest on the purchase 
money, and charge no rent. 

5th. The $21 paid exceeded the sum for which the 
corn* &c, was bound $18, how was the excess 90, to be 
applied ? There was no positive proof of any other debt. 

6ih. The price was 831 40 cts. Strange the value of 
the land should be that very sum. In sales we usually 
deal in round numbers, $30 or $35, or split the diflference 
$37$, but $31 40 bears the mark of a security aiid is 
.inconsistent with a sale. 

It must be declared to be the opinion of the Court, that 
the plaintiff has a right to redeem the land, set out in the 
bill, and there must a reference to take an account of the 
rent of the land, while in the possession of the defendant, 
and to ascertain the amount due. As the plaintiffsues 
in forma pauperis^ the parties pay their own costs. 

Per Curiam. Decree accordingly. 
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ADELINE ALSrON, ADM'R p« ADELINE ALSTON, THE 

YOUNGER. 

A. bjr his wilt beqaeatbed all liii parsonal proptrtj to kit whIow He dM* 
leaving turvifing bim| hi* widow and eight children, who irf>ra bora be- 
fore the miking of the will, and one child born Afterwards, for wliom n« 
previsloa bad bees made ; Held, that the latter was entitled tp one tenth 
^rt of the perKenal eetate, thongk no petition was filed bj socb obihl 
within the time prescribed by the Act of Assembly, tl)« adnuitstratrix 
having herself filed this bill under the provisions of the Aot. 

Cnnse transmitted from the Court of Equity of Chatham 
County, at the Spring Tenn 1850. 

W. H. Haywood^ for the plaintiff. 
No counsel for the defendants 

Nash« r. John Jones Alston died in the year tS42, hav« 
log previously made and published his last will and tes- 
tament; whereby he gave to his wife the w*hoIe of his 
personal property of every description He left surviv* 
ing him eight children, born before the making of the 
will. After his death, his wife was delivered of another 
child, the defendant, of whom she was pregnant at the 
time the will was made* The will was duly proved ; and 
no executor being appointed in it, administration with the 
will annexed was granted to the widow, Mrs. Adeline 
Alston* The defendant claims one tenth part of the per 
sonal estate of her father ; and the bill is filed to ascer- 
tain by a decree of the Court, whether she is so entitled, 
and, if so, the plaintiff submits to an account and to pay 
4>Ter to her or her guardian her share, as ihe Court may 
direct* 

The answer of the infant, filed for her by her guardian, 
claims a distributive share of the personal property ; and 
the case, being set for hearing on bill and answer, is 
transferred to this Court. 
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The claim of thif defendant arises under the l€th and 
and 17th sections of the Act of 1836, eh. 12S. It is thers 
enacted: **When any child, dtc, shall be bom after tbo 
making of his or her parent's will, and sach parent shall 
die without having made provision for such child, dce«t 
sach child, &C.9 may, at any time within two }*ears after 
the probate of said will, prefer a petition to the Saperior 
Court, &c.. praying a provision under this act,** Jce» By 
the 17th section, it is declared, what sach child shall ba 
entitled to, to-wit : sach portion of the personal estate of 
the parent, as the petitioner wonld have been entitled to* 
if the parent had died intestate. Mr* Alston's willmakea 
no provision for the defendant, bat gives the whole of bis 
personal property to his wife, and be died before she was 
born, without making any. The defendant then very 
clearly comes within the letter of the Act; and there is 
nothing in its equity to exclude her. In the case of an 
intestacy, the widow of the deceased and the children 
share equally between them the personal propert}% Mr* 
Alston left a widow and eight children, born before the 
will was made, and the defendant is, therefore, under the 
Act of 1836, entitled to one tenth part of the personal pro- 
perty. No petition was filed by the defendant within the 
time specified in the 16th section, and the bill is filed uo- 
der the !22nd section of the same act to ascertain and se* 
cure her rights. It must be declared, that the defendant, 
Adeline Alston, is entitled to a child's part of all his per* 
sonal property — that is, one tenth part ; and there must 
be a reference to the Master to take an account. (A ) 

Pss Curiam. Decree accordingly* 



NoTs A. Thii oftiiM was decided at Joae Term 1S60, bat was aeeide&r 
tally omitted in the reports of that term. 

NoTx. In eonseqnenee of the indiapesition of Judge N abb, very few opia* 
Ions were dellTsred by him at this Term. 



GBNERAL ORDER. 



Stud^ntii preparing Co be examined for a Snperioi' 
Qoprt Licenee, are required hereafter to read Adami^ 
IJoenm op EomTr instead of FoMBi«ANauB. 



f. 



ERRATUM. 



] PAGE 01— For "part of the whole**— read "part anH 
the whole.** 
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SMITH IL CLAGON «f. JAMES VEASKY. 

Ifiquity will not enjoin n tenant for life from renunring the property, or 
pel him to giTeaeeanty for iti forthcoi&lngt nnlees good gronnd be ibewift 
AHt it It in dtoger of beinf renoved beyond the joriediction ef the Cowt 

Appeal from an interlocutory order of the Court of BqaU 
if of Wat hu^^loh Coontj, at fhe Spring T^rm, 1851, bk 
'Hponr Jodge Dtoa preikliDg. 

:SMlft, ftrliia plaatifi 

E. W. Jonui for fhe defendant. 



174 ;SVP11EME COURT. 



ClAgon V. Veaiey. 

Nasu, J. Bev' imin Clagoa by will, bequeathed to his 
daughter Matilda brown, during her life, two negroes, Tom 
and Hasty, with remainder over in case of her dying with* 
out leaving heirs. The plaintitf is the executor of the will, 
and files the bill to protect the interest of those iu remain- 
der, as the trust is of such a nature, as to require him to 
take care of their interest. The legatee, Matilda Brown, 
married the defendant Veasey, who took the slaves into 
poiisession ; and the bill charges, '* that the defendant hath 
offered to sell the slave Hasty and hath expressed a deter^ 
mination or desire to have her carried out of the limits of 
this State, and hath used means and attempted to do so and 
to have the same done, thereby intending to convert the 
entire value of said slave to his own use/' It charges, ''that 
the defendant has endeavoured and is still endeavouring to 
sell Hasty to one John Pettijohn, and hath made applica- 
tion tP'One-Sinicnona to carry said negro woman out of the 
limits of ihis ffUfte.^ The bill prays that the defendant may 
be enjoined from fiemoving said negroes or either of them 
out of the State, ;iiii(|. from selling them or either of them 
with that intent : andifurther, that he enter into bond with 
sikreties for their forthcoming, when his wife's life estate 
falls in. ^Upon this bill a writ of injunction was issued to 
the defendant restraining him from removing or disposing of 
the woman Hasty, in fraud of the plaintiff's rights, and 
particularly, from removing or causing her to be removed 
from the State of North Carolina. 

The answer of the defendant states, that, when he mar* 
ried Matilda Brown, he found her in possession of the ne- 
groes, Tom and Hasty, tod believed they were her absolute 
property : that, in consequence of a punishment, inlSieted 
upon Hasty by her mistress, for her insolence, she ranaway ; 
when his wife insisted he should sell her : that he accord* 
ingly applied to Joseph Rhodes to ascertain from a Mr. 
Simmons, if he would take her to Norfolk and sell her for 
him ; that there ^the matter dropt: that he never spoke to 
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Simmons upon the subject : that John C. Pettijohn applied 
to him to purchase Hasty, and offered him for her $500» 
\7hich he refused at that time to take, and when he next 
saw Pettijohn, the latter told him he had seen the will of 
BengamiaCIegen, and that his title was bat for life-'-^upon 
which, he told him, if that was the case, hb would not sell 
hter, lior has he made' ariv attempt to do so since ; nor does- 
be intend to do so. This occurred about a year before the 
bill was filed. 

Upon the-ooming-in of the answer the injunction wa» 
c6htiriued tb the hearing, and the defendant appealed to thb 
^Supreme Court. • 

The answer is to us entirely satisfactory, that the defen« 
dant has no intention to sell either of negroes, and that his 
attempts to do so were made when he honestly believed he 
had an absolute right to them. Equity will noLenjoin a 
tenant for life from removing the propeij 
to give security for the forthcoming of it 
be shown, that it i« in danger of being r^ 
jurisdiction of the Court, 

The defendant had cause to cornplaii 
ry order in this case, and it is reversed. 

l^his opinion will be- certified to the 
W^ashlngton County. 

#as Curiam. Ordered accordingly. 
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JAME8 JONES AND OTHERS «. ALFRED W. SIMMONS, EX'OR. 

A residoe of goods, which are given for life, with a remainder oreri ought 
to be sold by the executor, and the interest on the amount of sales should 
be paid to the legatee for life, the principal being kept \fj the executor fixr 
the remainder men. 

M^hen the property is delivered over to the tenant for life and by him wasted 
or consumed, the remainder men are entitled m £2qaity to recover its valtt« 
either from the executor ef the original testator or from the executor of th« 
tenant for life. ' 

The case ot Smith v. Barham^ 2 Dev. Eq. 420, eited and approved. 

Cause transmitted to the Supreme Court from the Court 
of Equity of Halifax County, by consent, at the Fall Term 
1850. 

B, F. Moore, for the plaintiff. 

Bragg and Simmons, for the defendant. 

Peabson, J. Martha Corlew, by her will, gave to the 
defendant's testatrix, subject to the payment of " debts, an 
estate for life in a tract of land," and '' all her other prop- 
erty, be it of what kind or nature soever, not herein after 
disposed of, and at her death to be equally divided" be* 
tween th^ children of Celi^ Jones. ^ 

The executor delivered the property, consisting of fumi> 
ture, farming utensils, stock, &c., to the defendant's testa« 
trix, by whom it was consumed, disposed of, or worn out. 

The plaintiffs are the children of Celia Jones, and insist* 
that they are entitled to recover the value of the property 
at the time of its delivery, to the defendant's testatrix, with 
interest fro.^ her deulh. 

The defendants insist, that they are only entitled to such 
articles as remained on hand at the death of his testatrix. 
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A residue, which is given for life, with a remainder 
over, ought to be sold by the executor, and the interest on 
the amount of sales should be paid to the legatee for life, 
the principal being kept by the executor for the remainder 
men* This is settled ; Smith v Barham, 2 Dev. Eq. i20. 
The subject is there fully discussed, and it is not necessary 
to elaborate it again. 

In this ca^e, the executor, instead of converting the pro- 
perty into money, and holding the principal for the plaintifis, 
delivered the property to the first taker, by whom it was 
consumed. The plaintifis have a clear equity against the 
executor for compensation on account of this breach of his 
duty ; and he is entitled, in a settlement with the represen- 
tative of the first taker, to be credited with the value of 
the property so consumed. For this, the case above cited 
is a direct authority. 

The plaintiffs, here, pass by the executor and call direct- 
ly upon the representative of the first taker. We see no 
objection to their doing so. It can make no difference, 
whether the plaintiffs work out their equity to have the 
principal of the fund through fixe executor,' or apply for it 
directly to the representative of the first taker. It is the 
case of a stakeholder, whose duty it is to see that both par* 
ties receive the benefit, to which they are entitled, but who, 
in breach of his duty, allows one to receive the whole. It 
is a plain equity, that the latter should account for and 
make good to the other what has been received, over and 
above his share or the proportion to which he was properly 
entitled. 

There must be a reference to ascertain the value of the 
property at the time it was delivered to the defendant's tes- 
tatrix, and computing interest thereon from her death. 

Pee Curiam. Decree accordingly. 
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JA^MES CAMERON m. HENRY MASON A AL. 

A!na49tf vbo htm parted wiUi his title to landrhas .no equittUe tien-oii t)i« 

land for the purchase money. 
The case of Womble v. Battle, 3 Ire. Eq. 182 cited and .approTed* 

Cause transmitted by consent to the Supreme Court frorn 
the Court of Equity of Cumberland County, at the Spring 
Term 1851. 

In 1842 the plaintifTsold to the defendant Mason apiece 
of land in fee for $700, payable in three annual instalments^ 
for which the purchaser gave his three promisory notes. 
In a few months afterwards the plaintiS* let Mason into 
possession and made him a deed, and the latter then agreed 
to give new notes with sureties for the price in some short 
time. In December 1842, and March 1843, Mason made 
payments to the amount of nearly $200, on the first instal* 
ment. But he never gave new notes ; and in May 1843 
he sold the premises to the^other defendant and conveyed 
them to him. In July following this bill was filed, charg- 
ing the insolvency of Mason, and that McCormick was 
fully informed of the terms of the agreement between the 
plaintiff and Mason, and knew, at the time he purchased, 
that Mason had not paid the purchase money, nor given 
notes with sureties for it ; and praying a declaration, that 
the plaintiff is entitled to a lien on the land in the hands of 
McCormick ior the balance due to the plaintiff therefor^ 
and for a decree, in default of payment by one of the de- .. 
fendants, to have the money raised out of the land t^nd for;, 
general relief. 

StrangCy for the plaintiff. 

W. WinsloWj for th& defendant. 
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C^ameron f Mason A McCortnick. 



RuFFiN, C. J. It is not necessary to consider the an- 
swers, as, upon the authority of Womble v. Batik, 3 Ire. 
Eq. 182, the bill is insufficient upon its face, as far as it seeks 
to set up an equitable lien for the purchase money. This 
bill was fiied before that decision ; but in that aspect it is 
fully answered by it The Counsel, iiawever, contended, 
that there were circumstances to establish a pre-contract 
or ooHusicm between the defendants, to the effect, that Ma* 
son should make the purchase for the purpose of conveying 
to McCormick at a less price, so that thereby McCormick 
might get the premises at an under value and the plaintiflr 
defeated of a large part of the price by reason of Masons 
insolvency. But, without undertaking to determine the 
effect of such a state ot facts, if existing, the Court is obliged 
to say, that the supposed facts are not only not established 
by proof, but they are not sufficiently alleged in the bill 
lo authorise a declaration of them, nor a decree on tiiem% 

Pn Curiam. Bill dismissed with costs. 
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JOHN G. HARVEY 4l WIFE rt. WIL]LIAM R. SMITH A AL. 

A tetUtrU devised at follows : " 1 give and bequeath to mj brother J., the 
other half of my estate, in trust for the benefit, maintenance and support 
of my daughter A , provided she become a widow and has not a sufficiency 
for ber support, during her life, and, at the time of her death (or should her 
•itoatkm require it) to be equally divided between the children of my daugb* 
ter Ann Steptoe, then alive, or their issue,' and should either of them die 
without issue, then their part to be equally divided betweeu the survivon 
or their issue. 

Held, that, there being no direction for an accumulation, the profits, accruing 
doling the covenure of A , belong to the next of kin of the testatrix. 

. Cause transmitted to the Supreme Court from the Court 
of Equity of Halifax County, at the Spring Term, 1851. 

From the pleadings, the facts, so far as they relate to 
this bill, appeared to be these : 

Eliza Nelms, by her will, devised as follows : " 2ndly, I 
give to my brother James W. Cotton, the following propert 
ty in trust for the benefit, and support, and maintenance of 
my daughter Ann W. Steptoe, during her life ; at her death 
to be given to her children, then alive, or their issue, and 
should either of them die without issue, their part to be 
equally divided between the survivors on their issue." 
(Here the property is described.) " Thirdly, I give and 
bequeath to my said brother James W. Cotton, the other 
half of my estate, in trust for the benefit, maintenance, and 
support of my daughter Adeline Harvey, provided she be- 
comes a widow, and has not a sufliciency for her support 
during her life, and at the time of her death (or should her 
situation require it,) to be equally divided between the ^ 
children of my daughter Ann Steptoe, then alive, or their 
issue, and should either of them die without issue, then their 
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part to be equally divided between the survivors or their 
issue." 

The bill which was tiled by Adeline Harvey and her 
husband against the trustee, the executor of Eliza Nelms 
and Ann W. Step toe and her children, claimed that the 
profits of the property devised in the third clause, acoruing 
during the coverture of the said Adeline, were undisposed 
of, and should be divided by the trustee or executor, be* 
tween the next of kin of the said Eliza, who were the said 
Adeline and the defendant Ann W. Steptoe. The defend* 
ants, Ann and her children, insisted in their answer, that 
such profits would, at the death of Ann, go, in the sanie 
manner as the principal, to those of them who would be 
then entitled under the will to the principal. 

Bragg, for the plaintiflT. 

B. F. Moore, for the defendant* 



Peakson, J. What disposition is made of the profits of 
this half of the estate, until Mrs. Harvey becomes a widow ? 
Is the fund to be increased by accumulation ? Are the 
children of Mrs Steptoe, now living, to have the profits ? 
or are the profits undisposed of — " casus omissus ?** There 
is no direction for an accumulation, and nothing from which 
it can be implied. The children of Mrs. Steptoe, who may 
be living at the death of Mrs. Harvey, are then to take the 
principal fund ; but there is nothing to show, that the child* 
ren, now living, are to take the profits. We are, therefore* 
forced to the conclusion, that the profits are undisposed of, 
and, of course, belong to the next of kin of the testatrix. 
It must be declared to be the opinion of this Court, that 
the plaintiffs are entitled to one half of the said profits, until 
Mrs. Harvey becomes a widow or dies. . 

It may be, that, if she *' becomes a widow g^nd has not a 
sufficiency for her support," she may be entitled to call for 
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all^of the profits' or the one half of the estate: Thikt^ d^ 

pends upon circumstances, and is not now before us. 

. •« < , 

- Pbr CuRiavii Decree siccotditkfjLy: 



CHARLES L. HINTON EX'OR. Ac. v. ROBERT LEWIS AND AL. 

A testator bequeathed as follows: << Thirdly, 1 desire that aN the rest of my 
negroes may be divided into two equal parts. One half of said negroes I give 

^ Attd bequeath to my grand children/' A., B. and C, ** to be divided between 
them as foUowv/' viz : *< to bd equally divided between" th» sakl^ Aj, B^ wd 
C. "Fburtkly, should either of th<9 said" A:, B. and C, *< die before ar^ 
riving at'the age oftwenty one years, unmarried and without leaving a child' 

. or children, living at his or her death, I desire that the share of the one so 
dyingshall go and belong to the survivor or survivors of them, and should 
all" the said A., B. and C. " die before arriving at the age of twehty oo¥ 
y«iNB, unmarried and without lesving a child or children or theitttte of «ach 
liviii^at the death of the survivor of them, I then leave the half of the ne- 

,groes, hereby bequeathed to them, to such person or persons as may be my 
next of kin, according to the Statute of distributions.*^ A. attained the ag^' 
atvf&nty auditnutlH, and then died iii titer lifstittb c^ th« teMi(o^» leiffUij^^ 

/^7<;{)ihfttthesh&rebeqaeathed'toA.dfd'not survivetoB* aiid-0.» batiraavM^ 

and went to the next of kin of the testator. 
The case of Petway v. Powell, 2 Dev. and Bat. Eq. 368^ cited and tp* 

Cause transmitted by consent to the Suprfeme Court frdih 
tKe'Couff of Equity of Wake eount7, at the Spfing'Tertn 
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Th^ £icts of this oase are thus statod in the pleadings* 
David Hinton departed this life in the year 1850, haviog 
first made and published his last will and testament, wUeh 
was duly admitted to probate. In and by his said will he be* 
queaths and directs, among other things, as follows : ''Third* 
ly ; I desire that all the residue of my negroes may be difi« 
ded into two equal parts, and in this division I wish my said 
negroes may be kept in families, as far as may be practicable. 
One half of said negroes I give and bequeath to my grand- 
children Jane Francis, Robert and John Lewis, to be divided 
between them as follows, viz : In the first place one thousand 
dollars worth of said negroes or more to be set apart to my 
grand daughter Jane Francis Lewis, and after they shall be 
BO set apart the remainder of said negroes to be equally 
divided between my said grand daughter Jane Francis, and 
my said grand sons Robert and John Lewis, it being my 
intention to give my said grand daughter Jane Francis 
one thousand dollars more in negroes, or more than my said 
grand'Sons Robert and John Le^wis, as she inheiits eo part 
^•her father's lands. Fourthly, should either of my said 
grand children, Jane Francis, Robert or John die before 
arriving at the age of twenty one years, unmarried and 
without leaving a child or children living at his or her 
deaths I desire thai the share of the one so dying shall go 
and beiong to the survivors orsarrivorof them, atnl should 
all my grand children die, before arriving at the age of 
twenty one years, unmarried and without leaving a child 
ertshiidfea, or the issue of such, living at the death of the 
survivor of them, I then leave the half of the negroes here* 
by bequeathed to them, to such person or persons as may 
b^ my next of kin according to the statute o( distribu* 
tipn$. 

Jane Francis, the legatee named, intermarried with««««»^ 

BemOt and died, in the lifetuM ci the testfttor, after wtiMag 

at the age of twenty one years^ without leaving any ebdU 

surviving her. 

91 



|g| SUPREME COURT. 



• 



HtBtonsu 



Thk bill was filed bj the executor of David HinloD»{»ray- 
Wg th& advice <^ the Court as to the proper oonstructioo of 
(be will Afid the question was, whether the legacy to 
Jatie Frances became vested in the brothers, who survived 
heTj or whether it was a lapsed legacy, so that the property 
bequeathed went to the next of kin of the said David Hia-^ 

H. W. MUUr, for the plaintiS: 
Sounders and Rqgers, (or the defendaats. 

FEAii80N» J. According to the Engliah authorilies» if » 
^gik^y be 4pven to A. and B., they are joint tenants, and 
by ^ rif^i of survivorship, it A. dies in the life time of 
the testator, B. takes the whole. But, if it be given to A* 
«nd Bn, to be equally divided between them, they are te* 
Dan49 in ccRKnon, and there is no right of aurvivorship ; ^o 
that if A« dies in the life time of the testator, his is a lapsed 
)^aoy» and B. has only the one half* 

In (his case, the testatrix directs a division between tho 
legatees, Jane. Robert and John Lewis^ as tenants in com« 
ttion, tod he adds a provision lor survivorship. This sur* 
vivprship, however, is not absolute and unqualified, but is 
^ take place only in the event, that one of the three <Ues 
lN$f<H^ arriving at the age of twenty one« unmarried and 
without a child living at the time of his or her death. 

If Jane had survived the testator, her brothers, Robert 
mad John, would not have been entitled to her ahare ; be-* 
cause she had arrived at the age of twenty one, which 
event excluded the right' of sur«fivorship, as provided for in 
the will. Allow to them the same right of survivorship, so 
as to prevent a lapse of the legacy intended for Jane, she 
liffving idied in the life time ^ the testattiHC, they esua take 
npthing'UiMbr that right, because it was only to hay^e efieet 
in ^ eri^t of her dyisg bi^re arriving at the age ol 
twenty one, which event did not occur; and, therefore. 
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the ranrirorship, provided for in the will, did not arise, and 
the part intended for her is consequently undisposed of, and 
passes under the residuary clause-— one third to Charles L. 
Hinton, one third to Robert and John Lewis, representing 
their mother ; and the other third to the childreft of Mzf« 
Miller. 

, It is not necessary to advert to the iact, that Jane nol 
only arrived at the age of twenty one^ but married ; wUdb 
IS another circumstance to exclude survivorship ; nor la 
the fact, that, in the division, she was to have one thousand 
dollars more than her brothers. This has no bearing on 
the question of survivorship. 

Our attention was called in the argoment to the case gft 
Petway v PoweU, 2 Dev. and Bat. £q., 808. There» the. 
legacy was given to the children of A. — two would answer 
this general description as well as three, and the death of 
one in the life time of the testator would make no difierenee* 
The case has no bearing on our question. If a legacy b^ 
given to ** the three children o[ A.," or *' to Jane» Robert 
and John Lewis, my grandchildren,'" the individuals are 
identified and '^ selected out," so that they take aa individ« 
uals, and not as a class. 

It may be, that, if the testator had foreseen this result, he 
would have provided for it. All that we can do is, to oon« 
strue the will according to the l^al import of the words: 
used. 

. Vn CctiAM. Decree aGCordiog^r*^ 
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J081PI1 P. TIMBERLAKE AND OTHERS 94. SAMUEL HARRM. 

4- AL. 

A testator by h'a will gave and bcqneathed " to tht heirt of S. G. six hiiiidici 

doUan." lo another claose of bis will he gwe to A. and B., ** eons of W . 

fire Inindred dollara each,'* and, in ioother^lansc, to the seven ehUdrtn of 

G. T. two handred dollan each." S. G. is still living. 
ITcM, that the bequest ** to the heirs'* of T. G. was void for vagueness and 

uncertainty. 

Cause removed to the Supreme Court, by consent of the. 
parties, from the Court of Equity of Franklin Couniy, at 
thePall Term 1850. , " 

Drury Jones died in January 1847, having made his last 
ynW and testament, which was duly admitted to probate. — 
The only clauses of the will, material in this suit, were the 
following: 1st., I give and bequeath to Julius Sidney and 
Algernon Joyner, sons of William H. Joyner, five hundred 
dollars each, &c." " 3rd, I give and bequeath to Sarah 
Ann Baker, daughter of Kemp, two hundred dollars. 4th, 
I give and bequeath to William Jones, son of Benjamin, two 
hundred dollars. 7th, I give and bequeath to the seven 
children of Julius Timberlake dec, two. hundred dollars 
each. 13th, I give and bequeath to the heirs of Samuel 
Jones six hundred dollars" 

The question submitted by the pleadings in this case, was 
whether the bequest to the heirs of Samuel Jones was or 
was not valid. 

Busbee, for the plaintiff. 

B. F, Moore, for the defendant. 

P£AB80N, J. The will of Drury Jones has this clause : 
** Item 18 : I give and bequeath to the heirs of Samuel 
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Jones, six hundred dollars." Samuel Jones is living, and, 
of course, has no heirs — " nemo est heaves vivfintis i*' anl 
the question is, what did the testator mean ? 

He says : " Item 1 : 1 give to Julius and Algernon Joi- 
ner, sons of William II. Joiner, five hundred dollars each ; 
and in " item 7, I give to the seven children of. Julius Tim-, 
berlake, deed, two hundred dollars each." 

The general rule is, that a will or ether writing cannot 
be added to, varied, or explained by parol evidence, hut 
must speak for itself . In fitting the description to the per-* 
son or thing, of course parol evidence must be resorted to; 
as, if a deed says, "beginning at a black oak and runniag 
thence, &:c.," what black oak, must be determined by parol 
evidence. So, if a will says, " J give to my nephew John," 
what individual was meant, must be determined by pard 
evidence ; or ** I give my white horse," what horse was 
meant, must be determined in the same way. So, if a tes- 
tator says, I give to the " captain," who was meant by this 
soubriquet or nick-nam3 must be ascertained by proving, 
that lie was in the habit of calling a certain person ^'cap- 
tain." 

In our case, the difficulty is not in fitting the description' 
to the i:)erson or thing, but in ascertaiuing what the de. 
scription means. What did he mean by the heirs of Sam- 
uel Jones ? Taken literally, Samuel Jones had no lieirs» ' 
because he was alive. Admitting it to be competent to 
prove, by way of explanation, that the testator knew, that 
Samuel Jonss was alive, can any one say, what he meant 
by " the heirs of Samuel Jones ?" In speaking of the Tim- ' 
berlakes, he says, '* the children of Julius IHmberlake dec'd^' 
and in speaking of the Joiners, he says, "the sons of Wil- 
liam H. Joiner." We cannot suppose, that by the words,* 
•* heirs of Samuel Jones," he meant the children of Jones ;t 
for, if so, why did he not say "children," as he had done 
in reference to the Timberlakes. He must have had some 
reason for varying the expression. At all events, we , are 
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not at liberty to depart from the proper meaning of the 
word ** heirs," and give to it the same meaniog as to the 
word " children/' which the testator had just before used. 

It may be, he meant by the word *' heirs/' to include the 
children and grandchildren^ or the descendants of Samuel 
Jones. We.cannot say — and are obliged to declare, that 
we are unable to say, whajt the testator meant ; and the 
legacy is void for vagueness and uncertainty. 

The will must be construed as if item 13 were stricken 
out. There is no other diiBculty sil^;ested« 



Pea Curiam. 



Decree accordin^y. 



JOHN L. KITCHEN tf«. ALEXANDER HERRING ifc AL. 

When, in a contract for the cotiTeyaiice of land, tho land is doscribed as ** ly- 
mg OQ the South west side of Black River, adjoioiug the landis ef WUIiam. 
Hofibrdand Murtial.** i/^ZJ, tiiat the dessription was sufficiently certaia 
to entitle the bargainee to a specific performance of the contract. 

Thoagh it appears that the land eontracted for is chiefty valuable oa account of 
the tiiiiber» yet Equity will decree a specific performance. 

The principle of specific performance is adopted, not because the land is fertile 
or rich in minerals, or valuable for timber, but because it is land — a favorite 
tald flavored subject in England, and in every country of Anglo-Saxon origin. 
« TiM ease of WUUiunM v. Heward, 3 Mur. 1, cited and approved. 

Cause transmitted to the Supreme Court from the Court 
of Equity of New Hanover County, at the Spring Term 
ISM. 



W. Winslow, for the plainttfil 
Strange, for the defendant* 
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Peakson, J. In December 1646, the defendaDt, Herring* 
executed a contract in writing in these words, '* Rec'd. of 
John L. Kitchen payment in full for a certain tract of land 
lying on the South west side of Black River, adjoining the 
lands of William Haffland and Martial, for which I am to 
give him a good deed &c.** The defendant Pridgen wrote 
the contract and is a subscriUng witness. The plaintiff 
was put into possession in March 1847. Pridgen united 
with him ; and the other defendant, Musgrove, under aeon* 
tract with Pridgen, with a large number of hands, com- 
menced cutting down the timber, which constitutes the 
chief value of the land. Pridgen was the surety of the 
plaintifi) to a note of 9325, given payable at three months 
for the price of the land. In January, Herring executed a 
deed for the land to Pridgen, and under this title the plain* 
tiff was turned out of possession. 

The prayer of the Bill is for a specific performance, for 
an account of the profits and for au injunction. After the 
Bill was filed, an arrangement was made, by which M us* 
grove continued his operations in getting timber, and agreed 
to account with the sucfcessful4>art;^. The /defendants, 
Herring and Pridgen, allege, that th^ note was to bear io* 
terest from the date, and this clause was omitted by mis- 
take ; and that there was an entire mistake in drawing the 
contract, for that the title was to be made to Pridgen, and 
not to the plaintiff.* They further allege, that the contract 
was rescinded by mutual consent. These allegations are 
not sustained by the proof. In regard to the interest--^the 
piaintifl; at the time he tendered the amount of the 
note and demande-d a deed, offered to pay interest for 
the three months, but there is not such an admission of 
his obligation to pay the interest, as will justify a departure 
from the terms of the note. The offer was obviously made 
to avoid b'tigation, to buy his peace, and there is no proof 
of a mistake. 
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. The defendant's Counsel insisted, that the contract was 
void, because of its vagueness and uncertainty. This po- 
sition is untenable. The description is sufficiently certain 
to identify the land — "that is certain which can be made 
certjjin," and for this purpose an enquiry would be ordered 
if necessary. But the parties seem to have had no difHclil' 
ty in this respect ; for, it is admitted, that the tract of land 
which was ihc subject of the contract, has been conveyeti 
i^y deed to Pridgen, and in that way its identity is establish^- 
ed. The descript^^ in this contract is similar to that 
^constantly made by constnbles in levies upon land, from 
' ^vhich sherifis have no didiculty ds to what land to seU> 
and how to make the deeds. 

It was further insisted, that, as it appears by the plain-* 
tifl's own showing, that " the land i^ chiefly valuable on ac- 
count of the timber," this case does not come within the 
principle, on which a specific peiformance is decreed. 

The position is new, and the Counsel admitted, that there 
was no authority to sustain it, but he contended with ear- 
nestness, that it was so fully sustained by ** the reason of 
the ihlug," as to justify a departure from a well settled rule 
of this Court, under the maxim, cessante ratione cessat lex^ 

The argument failed wholly to prove, that " the reason 
of the thing" called for an exception, /^he principle in re- 
gard to land was adopted, not because it was fertile or rich 
in minerals, or valuable for timber, but simply because it 
was land — a favorite and favored subject in England, and 
every country of Anglo Saxon origin. Our constitution 
gives to land pre-eminence over every other species of 
property ; and our law, whether administered in Courts of 
law or of equity, gives to it the same preference, Land» 
whether rich or poor, cannot be taken to pay debts until 
the personal property is exhausted. Contracts concerning 
land must be in writing. Land must be sold at the Court 
House, must be conveyed by deeds duly registered, and 
other instances " too tedious to m.ention." /The principle 
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is, that land is cLsstuned to have a peculiar value, so as to 
give an eiquity for a specific performance, without refer* 
ence to its quality or quantity. The same is assumed as 
to slaves, Williams v Howard, 3 Murph. 74, yehile in re* 
. gard to other property, less favored, a specific performance 
will not be decreed, unless there be peculiar circumstances ; 
ior, if with the money, an article of the same description 
can be bought in market — com, cotton, &c., the remedy 
at>)aw is adequate. 

There must be a decree for the plaintiff with costs. 



PfiE CUEXAM. 



Decree accordingly. 
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CYPRIAN CBOSS Jt AU «. WILLIAM F. CAMP. 

Although, in general, a tenant for life of slavea U entitled to the poasetiiom of 
them, yet it is a eettled rule of the Court not to allow them to be removed 
beyond the jurisdiction of the State. 

Hence wiien a tenant for life, of slaves, livingr here, threatens te carry tbem 
awayortosell them to another with a view to their removal, a Coort of 
Equity will lay him under injunction and bonds not to remove them and to 
have them forth-coming. 



Cause transmitted to the Supreme Court from the Court 
of Equity of Northampton County, at the Fall Term 
1850. 

Lucy C. Rives, lat^ of Northampton, by her will gate 

certain real estate, and also her negroes and every other 

kind and description of property owned by her to her two 

infant daughters Sarah Rives and Mary Riyes for their 

lives respectively, with the followmg limitations : That if 

32 
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one of them sboidd die without leaying a child surviving 

her, th© whote property shall vest ia and go to the survivor 

of the two daughters : and i£ they or eitheor of them should . 

mwry and have issue, then the said share of the property 

given to the mother shaH go to such child or children nak 

she may kiave living at her deiath : and that if one of 

the daughters should die leaving a child or children and 

the other daughter shall afterwards die, leaving no child 

surviving her, then the whole property shall vest hi and go 

to such surviving child cur children of the daughter first 

^ying, as shall be al«o living at the death of the second 

daii^ter without issue as aforesaid : and if both of the 

daughters should die without leaving a child surviving, that 

then the whole property shall go to two brothers of the 

testator, Lucius Turner and Cassander Turner, and her 

sister, Martha Turner. 

The testator left several slaves and other personal estate: 
and the executor assented to the legacies and delivered the 
slaves to one Peebles, the guardian of the two daughters of 
the testatrix and also paid over to bim^ the sum of $2836» 
as alleged, as the proceeds of the other personal property 
and'the profits of the estate. 

During the year 1860, the daughter Sarah, wbo is still 
^a infant, intermarried with William F. Gaipp, who^is an 
inhabitant of Tennessee ; and soon aflaitWArds. and Wihile 
the negroes were hired out. Camp, filed a petition in the 
County Court in the name of himself and his wife against 
her sist^ Mary and the guardian to ha,ve partition of the 
slaves «nd payment of one half the money, witli the avowed 
itttention of returning to his place cBf residence in Tennessee 
and ca^ying the slaves with him. 

liUcius Turner and Oassander Turner reside out of this 
State, aijid in December 1850 Mary Rives, by her guardian 
i*eel)les, and Martha, the^ ^ster and her husbaqd fcyprian 
Cross, filed this bill, praying feat the rights of thepersons 
interested in the fundstnay be secured, and patlicukriy that 
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the defisadant may be rettraiiied from ramoviag bis wifa'a 
share <^ the negroes out of this State and be compelled to 
give security not to remove then^ and to produce them 
when required by the Court from time to time» and for 
generai relief. 

The answer insists on the right of the husband to reoeifia 
the money belonging to his wife, and also upon his right tm 
remove the slaves to Tennessee, where he resides. He 
states, that he has no intention to sell them or any them or 
otherwise to part from them, and that his sole purpose i^i 
removing them is to have the fuller enjoyment of their pro^ 
fits» by employ]]^ them in his own service. 

B. F. Moore, for the plainlifil 
Braggy for the defendant 

RuFFiN, C. J. The tenant for life of a residue or of a 
sum of money can have the interest only ; for, in eflbot be 
is the donee of an annuity measured by the interest The 
solvency of one in the best credit now is so uncertain aa to 
any future time, especially through his life time, as not lo 
authorise his having in his hands, or hn own credit, monegr 
which must go over to others at his death. The executor^ 
therefore, ought not to have paid the money part of the 
estate to the daughter's guardian, but oi^t to have reqiur* 
ed it to be invested under the direction of the Court for 
tto benefit of all who , may be entitled from time to time. 
As the whole fund happens in this case to be together in 
the baiids of aperson, who was the guardian of both of the 
daughters, it can now be brought in, so that it may be in- 
vested in State bonds ot otherwise efieetually seourod. QT 
txmrse, tlus is the rule in reference to the original capital 
only : for such part of the fund in the hands of the guardian 
m arose from suits, hires or interest of money, accrued 
mioe the lietth of the testatrix, belongs absolutely to the 
two daughters: being in substanee what was given to 
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them. In taking the accounts, therefore, the capital and 
such profits must be distinguished. 

It is not precisely the same with respect to slaves. They 
have always been delivered to the legatee for life : because 
the right in remainder is not defeated, nor necessarily en- 
dangered by his insolvency, as the specific thing goes over. 
But although the tenant for life be thus entitled to the slaves 
specifically, it is the settled rule of the Court not to allow 
them to be removed beyond the jurisdiction. It can hardly 
be, that remaindermen and especially remote contingent re- 
maindermen should not have the value of their interests 
materially affected by carrying the slaves to remote places, 
when it must be highly inconvenient and expensive to fol- 
low, indentify, and reclaim them. It would put it in the 
power of the present holders to baffle those clain[)ing after 
them, and reduce the value of their property in ths slaves 
to almost nothing. Hence, when a tenant living here, has 
threatened to carry away slaves or to sell them to another 
with the view their removal, he has always been laid under 
an injunction and bonds not to remove them and to have 
them forthcoming. There is in this case, indeed, no par- 
ticular evil purpose in the defendant in the removal he in- 
tended, as we must take it from the answer, that his object 
is solely his own rightful enjoyment without any design to 
injure those entitled after him. Yet the Court must act 
upon general principles ; and we cannot tell how far cred- 
itors of the husband in Tennessee might lay hold of those 
slaves, and thereby the whole of them, at some future time, 
be scattered into different places and hands, from which the 
remaindermen might find it almost impossible to regain the 
possession or recover the value. The case, is therefore, 
one in which the plaintiffs are entitled to an injunction, and 
also to have a receiver appointed to take the custody of 
the slaves and hire them out, paying the hires to the person 
entitled for the time being, unless the defendant will enter 
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into proper bonds not to remove the slayes from this Stale 
and to produce them as may be required by the Court. 

Pek CcKiAM. Decree accordingly. 



ABSALOM B. DALTON v. CHRISTIAN DALTON ik AL. 

When a widow h&s dower assigned to her tua tract of land, the revenioo af 
which is divided among leveral different revenionen, ihe baa in ganaia^ 
a discretionary ri||rht to get wood for repain, fire wood Ac , from what part 
of the land she pleases. Bu( it uetmtt that, in an extreme case, where the 
widow acts out of mere caprice and partiality, with a Tiew to fiivor one at 

' the expense of the other, a Court of Eqaity might be indaced to inter* 
fere. 

Cause transmitted to the Supreme Court by consent 
from the Court of Equity of Stokes County, at the Fall 
Term 1851. 

No counsel for the plaintiff. 

/• T, Morehead, for the defendants. 

Pearson, J. David Dalton died seised of some valuable 
tracts of land. A paper, purporting to be his will, was of- 
fered for proba^, but, upon an agreement between his widow 
and children, no evidence was offered in support of it^and 
it was found by the verdict of a. jury not to be his will.^- 
The dower of the widow was then assigned, and the land 
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W9t$ divided among the heirs at law. The dower covered 
a part of the land assigned to the plaintiflf and also a part 
of the lot assigned to Thomas H. P. Dalton. The dower 
includes the dwelling house and also a valuable mill, both 
of which were situated on the land, in which Thomas H. 
P. Dalton had the reversion. The mill and dwelling being 
out of repair, the widow, who is one of the defendants, 
caused timber to be cut on the plaintifTs lot for the purpose 
of repairing, and did not get any of the timl)er required for 
the repairs, (although a great deal was necessary,)off of the 
land of Thomas H P. Dalton. 

The bill charges, that the land of Thomas II. P. Dalton 
lay at covenient for the purpose of getting the timber as 
the land of the plaintiff*,, and was equally as well timbered ; 
and that his mother, the widow, who is one of the defen* 
dants, by the aid and assistance of the other defendant, 
David N. Dalton, procured all the timber necessary for the 
iNqpairs to be cut off of his land, intending thereby to thww 
the whole burtheh on him, and from mere caprice and par<^ 
tiaiitv to ease and favor bis brother Thomas H. P. Dalton. 
^Nm whose land the^mill and house were situated, and who 
would ultimately have the benefit of the repairs. The bill 
further alleges, that the defendant threatens to cut all of the 
timber off of his land and to make sale thereof; 4md the 
prayer is for an injunction to stay waste and on account of 
the timber already cut. 

The defendant, Christian Dalton, admits, that she got all 
of the timber necessary for the repairs of the mill tttiA house 
off of the land, in which the plaintiff ewils the reversion 
after her dower estate ; and she avows the intention to get 
is tilueh timber and wood as she may see proper, off of the 
plliifttiff 's latad, abd seU tkesa^ie, resimg her daim upoii her 
ri^t as tenant in dower, at)4 ttiom pertioularly under idie 
sigireeMent entered into for the domproorise in siiatioi lo 
the ^11 of h^r husband, ^he say si however, that sia hte 
tMH^i^y^t taken more limber add wood Aan weiert^uired 



foraaoestarjr v^moiv, 6m wood, fiweiiig aai othtc plutor 
tioa porpoMS. 

The olher defMdant, Dayid N. Dalton, disavows all io- 
teresi m the coatrpTerqr* and says, he was living wiih hia 
melher and acted merely as her agent and superintendent 

There is no groand whatever lor the right asserted by 
the defendant, Christiana^ as derived under the agseeoMnt 
of compromise. The agreement simply provides, that the 
dower sbaH be ass^ned» as in case of intestacy, with the 
additional provision, that she shall have an estate &x the 
term of seven years in the lands assigned, notwithstanding 
her death before the expiration of that time. In cense* 
quence, however, of the assertion of this right and the. 
avowal of her intention to cut as much timber and wood 
as she sees proper, the plaintiff is entitled to have the iur 
junotion m»de perpetual against the commission of WMte 
and the cutting of any more timber and. wood than may be 
required for necessary repairs, for fire wood, ienoiug, and 
other purposes of the plantation. 

Upon the other question, arising out of the right as te* 
naot in dower, there is m<»e difficulty. She certainly bee 
a right to get timber and wood for the purposes above sta» 
ted, and, except under peculiar circumstances, from whit 
psflrt of the laid she will get it is a matter left to her disete^ 
tijim, unless the act amounts to waste, because of the escesa 
in qtiantity, or of the timber^ (as if shade trees or fruit 
trees are about to be destroyed.) How far this. Court will 
intesiere to control her in tbeexereise of a legai right, (na 
waste being aMeged) ia a grave question. It will aeldom arisv 
whim Ihe reversion belongs to one person, or where tlie 
hNsiifaave not been divided among the heirs; butwhem 
Asm has been a division and the dower happens to covser 
kod belonging to two of the heirs, the question may fie« 
quently be presented ; and it may become necessary to de* 
^ide whether the widow will be left in free exercise of her 
legal right, and the reversioner, upon whom the burthen is 
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thrown, be left to his remedy against the other for contribu- 
tion, or whether the Court will, at his instance, interfere 
and restrain the widow. The application of the principle 
would certainly be attended with much practical inconve- 
nience. Suppose, for instance, it is alleged, that the wid* 
ow cultivates a field, in which one child has the reversion, 
so as to improve it by putting all the manure from the 
stock yard on it, &c., while she cultivates a. field, in which 
another child has the reversion, so as to exhaust it, but still 
not amounting to waste ; or suppose she gets all the fire 
wood and rails from the land of one, while the land of the 
other is equally convenient — minute questions may thus 
be presented very difficult to decide. 
. We are inclined to the opinion, that, in an extreme case, 
where the widow acts out of mere caprice and partiality, 
with a view to favor one at the expense of the other, this 
Court might be induced to interfere. We do not feel called 
on in this case to decide the question, because the bill was 
filed principally to stay waste, under an apprehension, grow- 
ing out of the assertion of right on the part of the defen- 
dant and the threats made by her, which are all referable 
to her supposed right under the agreement of compromise, 
and because there is no evidence, that she has in fact taken 
more timber and wood than she had a right to take for the 
purposes above stated, or that she has in fact as yet acted 
out of mere caprice and favoritism, except so far as she was 
influenced by her supposed right under the agreement. — 
How she will be disposed to act under the right, to which 
she is entitled as a mere tenant in dower, is not known. 

The bill must be dismissed as to the defendant, David N. 
Dalton, with costs. The injunction against waste must be 
made perpetual, and the defendant Christiana must pny the 
costs of the plaintilir. ^ 

P£t Curiam Decree acoordiogly. 
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ALF.XANDKtt TAYLOR A AL. EX'ORS. vi. THE AMERICAN 

BIBLE SOCIETY A AL. 

A testatrix, by her will, devised as follows : " I desire tW, at my dceeaM» 
after my just debts are paid, my property may be divided u followt, '< lb 
the Bible Society, Edacation, Colonization and Home Mi«riooaiy Soeietltii 
each fiv<^ hnnUred dollars.** It was admitted by the claimants of the !•• 
spoctivelegaeieijthat the Bible audTColonization Societies were not descrtba^ 
by their proper corporate names, thouo^h they were well known and otnally 
called by the names used in the description — and so also as to the two other 
Societies. 
UMf by the Court, that the descriptions not being correct on the lace of the 
will, so as to designate with certainty who were the objects of her bounty^ 
the legacies are void for nncenainty in the descnption of the penons, who 
wore to take. 

In the same will is the following clause: « As to my slaves, if I could any 
way effi»ct it, I would emancipate them. I do not wish to entnil slavery 
upon them. Gv P. has been promised if I ever sold him, to let him have a 
chance to buy himself. If this can be done« I desire it may, by his paying 
my estate one hundred dollars." Held, that by this clause there Is no direc* 
tion for the emancipation of any of them. 

Tht etMC^BridgMY. PUatanU, 4Ire.Eq. 30, Barntir, Sftmjneiw, $ Im^ 
£q. 39S cited and approved. 

Cause transmitted to the Supreme Court from the Court 
of Equity of Crayen County, at the Spring Term 1851. 

/. W, Bryan, for the plaintiff, 
/. H. Bryan, for the next of kin. 
Iredell^ for the Societies. 

Nash, J. Mrs. Hdlister, by her last will and testament, 
devises as follows : '' I desire that at my decease, after my 
just debts are paid, my property may be divided in the fol- 
lowing manner — to thie Bible Society, Education, Coloniza- 
tion and Home Missionary Societies, each five hundred 

33 
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dollars." In a subsequent clause is the following bequest, 
*' as to my slaves, if I could any way effect it, I would 
emancipate them. I do not wish to entail slavery upon 
them. George Physioc has been promised, if I ever sell 
him, to let him have a chance to buy himself; if this can be 
done I desire it may by his paying my estate a hundred 
dollars.' The plaintiffs are the executors of ihe will, and 
th^ bill is filed to obtain Irom the Court an exposition of the 
t'wo items above set forth, as to the parties meant in the 
first clause, and the effect of the last. The American Bible 
Society, the Trustees of the Board of Education of the 
Presbyterian Church in the ^United States of America, the 
American Colonization Society, the Trustees of the Board 
of Missions of the General Assembly of the Presbyterian 
Church in the United States of America,aQd the legatees of 
Mrs. Hollister are made defendants. The answer of the "A- 
inerican BiUe Society" avers, that, by that name, the Socie- 
ty was incorporated by the Legislature of the State of I>^w 
York in 1841, but that it is familiarly known by the name of 
^Uhe Bible Society" to distinguish it from the numerous-au* 
xiliary Societies, which have been formed in the several 
States, and different neighborhoods. They aver, that no 
Bible Society, other than auxiliaries of the American Bibl^ 
Society, has been incorporated in North Carolina or existed 
in that State before the death of the Testatrix ; and that 
no other Bible Society is commonly known under that 
name, but the American Bible Society. They charge, that 
the testatrix, by her donation to the ^ible Society, meant 
the AmericAn Bible Society. The answer of the Trustees 
of the Board of Education of the Presbyterian Church in 
the United States of America states, that they were duly 
incorporated by that name in the State of t^ennsylvania : but 
that, among the members of the Presbyterian Church, of 
'*^om the testatrix was one, it is commonly Known and 
spoken of, as the Education Society : and that the object of 
the testatrix's bounty was their incorporated Society.— 
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They aver, that there is no other Education Society sub- 
ject to the control of the General Assembly of the Presby- 
terian Church of the United States of America, but the one 
they represent. The answer of " the Trustees of the Board 
of Missions of the General Assembly of the Presbyterian 
Church m the United States of America" sets forth, thai 
that the Society is incorporated by that name, but that,, 
among the members of the Presbyterian Church, they are 
known by the name of the Presbyterian Home Missionary 
Society and so frequently desij^ated ; and that the testatrix 
was a member of the Presbyterian Church, and she meant 
her donation for their Society." The answer of "the f A- 
merican Colonization Society" states, that the Society is 
an incorporated body under that style and title; but that it 
is familiarly known as and called the Colonization Sx^iety^ 
and is rarely spoken ot' as " the American Colonization 
Society :" That no other Colonization Society is known 
and spoken of under that name, but the American Coloni- 
zation Society ; and that the latter Society was the object 
of the testatrix's bounty. The other answers admit, that 
the testatrix was a member of the Presbyterian Church*. 
well acquainted with its various societies ; but deny, that 
there is any emancipation of any of her slaves, and sub- 
mit to such decree as the Court may make. 

The cause is set for bearing on the bill, and answem: 

Where a cause is to be heard in Equity upon the bill 
and answers, the latter, when responsive to the* former, are 
to be taken as true. The answers of the different societies 
SjBt Sforth their several legitimate titles, or the titles by \ 
which they are incorporated, apd under which they are a> 
liberty to sue and be sued, to receive and to hold property 
either real or personal. They admit, that they are not 
properly dejscrihed in the will of Mrs. Hollister, but aver» 
th^t, in the several legacies giyen to the respective socie* 
tiie3, the soeieti^s they represent were meaiikt. Let it b^ 
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supposed, then, that the testatrix in her donation to the 
" Bible Society," meant " The American Bible Society," 
in her donation to " The Education Society/' meant " The 
Trustees of the Board of Education of the Presbyterian 
Church in the United States of America," that in her do- 
nation to " The Colonization Society," she meant " The 
American Colonization Society," and in her donation to 
the " Home Missionary Society," she intended " The Trus- 
tees of the Board of Miisions of the General Assembly of 
the Presbyterian Church in the United States of America." 
Still the diflSculty remains, does enough appear on the face 
of the will to authorize the Court to give such effect to the 
legacies? if permitted to express an individual opinion, I 
hare no doubt such was the intention of the testatrix, but 
at the same time, I admit, I look in vain to the will, for ev- 
idence of such fact. The principles, which must govern 
the case, are fully stated and discussed in the cases of 
Bridges and Pleasants, 4 Ire. Eq. 30, and Barnes v Sim. 
monSt 6 Ire. Eq. 392. The first was upon the will of Ste- 
phen Justice, wherein he devised as follows : " After my 
will is complied with, after the above directions, it is my 
will, that 81000, if there be so much remaining, be applied 
to foreign missions and to the poor saints." The answer 
states, that the testator was a pious and zealous member of 
the Baptist Church, and ** that by the term, poor saints, 
the testator meant his christian brethren, who might be in 
needy circumstances, and that the terms, " home missions 
and foreign missions," apply to the efforts of the Baptist 
Church, to extend the knowledge of Christianity in foreign 
lands and in our own country. The cause was heard upon 
bill and answer. The Court say, it is a perfectly well known 
principle of law, that a Court cannot go out of a will to 
construe it. Thepaper must tell us the testator's meaning, 
or we can never find it out. ^ The Court further held, that, as 
the doctrine of cy.pres. does not have any existence in this 
country, the Courts can administer a fund upon no such arbi- 
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traiy principles. Therefore, say the Court, a bequest to a re- 
ligious charity ilnust, like others, be to some definite pur- 
pose and to some body or association of persons having a 
legal existence, and with capacity to lake. The case of 
Barnes v Simmons, was also heard upon bill and answer. 
The bill was filed against the defendant as executor of 
James Simmons, for the conveyance of two negroes, alleged 
to be devised to complainant, and, through a mistake of the 
writer of the will, otherwise disj^osed of. The executor 
admits the mistake. The Court there reiterate the princi- 
ple, •' that written instruments, whether deeds or wills, are 
t6 be construed upon their own terms." " That, at least 
there must be epough in them, in respect both to the person 
to taJce, and to the subject to pass by the instrument." If 
these cases be law, they are decisive of this. Upon what \ 
ground do the defendants place their claim to receive these \ 
different bequests ? Simply upon the intention of the tcs- ) 
tatrix, deduced from the alleged fact, that she was a zeal- 
ous member of the Presbyterian Church, and that Church 
had societies of the different kinds mentioned in the will. 
But we look in vain into the will to see any such intention 
or any foundation for any such intention. In the lan- 
guage of the Court in Pleasant' s case, we must find the tn- 
tention in the paper or we can never find it. In the ab- 
sence of all evidence furnished by the instrument itself, we 
cannot say the Bible Society means the American Bible I 
Society, or that the Education Society means the Trustees I 
of the Board of Education of the Presbyterian Church of ' 
the United States of America — and so of the other societies 
mentioned. , 

The case does not present the question of a latent ambi- 
guity. That only arises where several things or persons 
come completely within the description contained in the 
will. Here, it is not pretended, that there are two societies 
of either kind mentioned in the will. On the contrary,, 
some of the answers positively deny it. But the attempt 
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is, to substitute one body of men, who by law are competent 
to take, for another, which is not competent. We regret 
the necessity, which compels us to declare, that the several 
legacies, set forth in the first clause of the will, are void for 
uncertainty in the description of the persons who are to take. 
The executors pray the advice of the Court, as to the slaves 
of the testatrix, particularly as to George Physioc. We 
have no advice to give — all we can do is to give a construc- 
tion to the clause, relative to the slaves of the testatrix. 
She no where leaves them their freedom, or directs the ex- 
ecutors to emancipate them. She says, if she could, she 
would emancipate, but she does not do it. As to George, 
so far from giving him his freedom, she expressly directs a 
sale, and only permits him to purchase himself at a partic- 
ular price. 

Per Curiam. Declared accordingly. 



JAMES R. PHILLIPS A OTHERS w. LOT S. HUMPHREY A AL. 

A testator bequeathed and devised to each of his five children a large amcNint 
of persoual and real estate *^ subject to the payment ef one hundred doUan,'^ 
each to A. 6., when she should arrive at the age of eighteen. Hfld, that 
the duty of paying these sums of one handred dollars te A. B. wes not im- 
posed on the executor, but was a trust to be performed by the children re- 
9peciwei\yi 

When C. D. purchased some of the land and ^negroes so bequeathed and with 
notice, he is liable, in default of the legatees and devisees, to p^y to A. B. 
the proportion of her legacy which the legatees or (^visees, from whomi he 
purchased, were bound to contribute respectively, the legacy to A. B. being 
a lieu on such property. 

Cau^e removed by consent from tlje Court of Equ^tv^ cf 
.Onslow, ?tt the Spring Term 185L 
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The fdcts were as follow : Lot Humphrey by his last 
tvill and testament devised and bequeathed to each of his 
five children a large amount of real and personal estate^ 
and in each clause of devise and bequest were contained 
the following words, " subject to the performance and pay- 
ment of one hundred dollars to the direction of the subse- 
quent part of this will." In a subsequent clause of his will 
he directs as follow : " I will that my executors apply one 
hundred dollars to the schooling and support of Juliann Lit- 
tleton. I now will and direct my five children as herein- 
before reserved and provided at the arrival of the said Juli- 
ann to the age of eighteen years, that the first four named 
children pay and deliver over unto her one hundred dollars 
cash as her legacy herein by me provided and willed", and 
that the other (naming her) at her own arrival at twenty 
one years of age, pay and deliver over to said Juliann one 
hundred dollars as part of her legacy as before provided as 
aforementioned." The executors paid over to Juliann the 
hundred dollars directed to be paid by them for her school- 
ing &c., and delivered to the legatees their respective leg- 
acies. 

William Humphrey, one of the defendants, pu! chased 
from some of the children parts of the property so devised 
and bequeathed, with full knowledge of the directions con- 
tained in the Will. 

The prayer of the Bill, which was filed by Juliann, was 
for a recovery from the children of her legacy ; and, in 
case of their default, from the defendant, William Hum- 
phrey. 

/. W. Biryan^ for the plaintifi*, submitted the foUowii^ 
arjguiiieht : 

L In the case of debts and legacies charjged upon lands, 
it seems that no rule of construction has been adopted in 
the one case^ which does not apply to the otheri and that 
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the real estate has been charged with legacies by words not 
stronger than those used in relation to debts. Clowdsky 
V Pelham, I Vern. 411, Alcock v Spanhaw, 2 Vern. 228- 
The legacy to the plaintifi' is a charge upon the estate given 
to the defendants. Smith v Wiseman, 6 Ire. Eq. 540, 
Glenn v Fisher, Johns. C. R., 34, and the plaintiflfs are 
entitled to interest thereon, from the time the legacy be- 
came payable without a demand, &c. 

2. William Humphrey was ho\h executor and purchaser 
of the estate given under the will of the testator ; he had 
therefore, expi*ess notice of the charge and incumbrance 
upon the estate so purchased by him. He who purchases 
a title under a will by which a trust is created, and has no- 
tice of the will must, at his peril, take notice of the opera- 
tion and construction of the law upon it. Bovey v Smith, 
1 Vern. 81, 144, reversed in Ho. of Lords, S. C. 2 
Chan. Cas. 145, Moore v Bennett, 2 Chan. Cas. 246, 2 
Powel on Mortgages, 565, Thomson v Blair, 3 Murph. R. 
591. 

By notice of a deed a purchaser will not only be deemed 
to have notice of its contents, but also of the performance 
or non performance of the stipulations and agreements con- 
tained ill that deed ; for, having notice of the covenants, he 
should enquire whether they have been satisfied, or remain 
to be executed. Thus, no claim can be maintained by a 
husband under his marriage agreement, while the terms on 
his part are not fulfilled; Mitford v Mitford,9Yes,8'i. 
And, therefore, a purchaser from him of the subject which 
was settled on the part of the wife, with notice of the deed, 
will be bound by the same Equity as the husband was sub- 
ject to. Harvey v Ashley, 2 Sch. and Lef. 328, cited in 
Hamilton v Royse, &c., Howlett v Thompson^ 1 Ire. Eq. 
R. 369, Christmas v Mitchell, 3 Ire. Eq. 535. 

3. The voluntary conveyance of the testator to his child- 
ren, admitting the same to be operative, cannot help them, 
or the defendant, Humphrey. They have made their elec- 
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lion to take under the will, and Humphrey is bound Uieitby 
and cannot be permitted to claim under the will without 
giving full effect to il, in every respect, so far as they ar« 
concerned ; 2 Roper on Legacies, 378, 2 Schoale and Lefroy 
266, Noys v Mordant, 2 Vern. 581, 9 Vcs. 516, lO lb. 609, 
StreatjUld v Sireatjield^ 1 Swan. 436, 447. No man, says 
Ch. Baron Eyre, shall be allowed to disappoint a will, under 
which be lakes a benefit ; Blake v Bunbury^ Yesey, Jr.| 
523. 

4. As against the defendants, the personal estate is not 
tlie primary fund for the payment of these legacies, for the 
yyhole estate given to these defendants is charged with 
these legacies, and the plainti& are not compelled to rely 
upon one fund alone for the payment of the same, or the 
adjustment of the different funds liable for their satisfaction* 
The real and personal estate is an entire f und^ and the law 
does not separate the same : Atkins y Kron, 2 Ire^ Eq« 66| 
lb. 5 Ire Eq. 216« 

PfiAasoN, J* It is admitted, that the sum of $100, which 
the testator directed his executor to pay to the plaintifl^ 
JttliaoD, has been paid. This sum, therefore, is out of tho 
case. 

The defendants Lot S. Humphrey, Penn and his wife 
Eldah, Jacob Doty and his wife Minerva^ Samuel Doty and 
his wite Susan, and William Pollock and wife Olive, am 
respectively liable and must be decreed to pay to the plain- 
tiffs the sum of $100 each, and the four first named are to 
pay interest on the said $100, from the time thai the plain- 
tiff, Juliann, arrived at the age of eighteen years. The 
defendants Polloek and wife must pay interest upon the 
said $100 from the time the said Olive arrived at the age 
of twenty one years« 

. The nezft question is, as to the secondary liability, in the 
event that the amount cannot be mad^ out of the patties 

above named^ 

34 
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First: It was insisted, that the defendant William Hum- 
phrey was liable, because it was his duty not to pay over 
the legacies, until the said sums of $100 were paid by tho 
legatees respectively. We do not think this duty was im- 
posed on him by the will. The testator ^ave the several 
legacies to his children and imposed on them the trust or 
charge of paying to the plaintiff, Juliann, the said sum of 
$100 each, when she arrived at the age ot eighteen years^ 
with the exception of Olive, who was to pay the $100 char- 
ged on her legacy, when she arrived at the age of twenty 
one. The only duty imposed on the executor in this be- 
half was to pay the $100, which, it is admitted, h» has 

paid. 

Second: It was insisted, that the defendant William 
Humphrey washable, because he had purchased with notice 
some of the negroes and land of the legatees and deviseest 
charged with the trust of paying the $100. No question 
can be made as to his having notice. As to the $100 and 
interest payable by Jacob Doty and wiie Minerva, he is 
clearly liable. He admits he has a contract for the land de- 
vised to the said Minerva; and Owen Huggins proves, that 
he purchased from Jacob Doty and' wife two of the negroes 
which they took under the will ; and the $100 was a 
charge upon the land and negroes. As to the $100 and in- 
terest payable by Lott S. Humphrey., this is a trust and 
charge upon all the land, which the said Lott S. took undier 
tlie will of his father, and which he conveyed to the defen- 
dant Williamg. But in 1820, Lott Humphrey, Sr., made a 
deed of gift of certain land to the said Lott S. By his will 
in 182S, he confirms this gift, subject to the charge, and as 
it appears from the face of the will, devised to him certain 
other land acquired after the making of the deed of gift. If 
this land, acquired after the date of the deed of gift, 1st Jan-* 
tiary 1820, is of value sufficient to pay the $100 and interest, 
the defendant William Humphrey, to whom it has beea 
transferred, is liable for the amount; and the enquiry^ 
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whether he is chargeable by reason of the land contained * 
in the deed of gift of Lst of January 1820, will be unneces* 
sary. 

The'catise upon this point will, therefore, be reserved for 
further directions ; and there must be an enquiry as to the 
value of the land devised, which is not included in the deed 
of 1st of January 1820. 

Per Curiam. Decree accordingly. 



THOMAS MOTLEY v. ROBERT MOTLEY ^ AL. 

An agent, who renden no aocount, is entitled to no compensatieo fer hit aer- 
vices, nor is he entitled to charge for the particular payments made for hi* 
pnneipal, without showing that, upon a settlement of the transactions of his 
agency, such an amount is due to him. 

Where A. claimed title to a slave as a legatee, and one of the ' oiber 
legatees conveyed certain other slaves to A. in consideration that he would 
suffer the slave claimed by him to be sold as a part of the fund for distri- 
bution, and it turned out that A. was not in fact entitled to such slave, the 
agreement that the slave should be so sold did not form a valuable and 
sufficient consideration for the slaves conveyed by the other legatee. 

Tjke principle is well settled, that if an agent, or trustee convert the property 
confided to him, the principal or ceatui que trust may, at hia election, rati^ 
the transaction and claim whatever profit is made by it 

The casesbf Z>ot0ney V. Bullock, 7 Ire. Eq« 102, Ward v. Turner, 7 Ire. Eq.^ 
73, and Tumage v. Turnage, 7 Ire. Eq. 127 cited and approved. 

Cause transmitted by consent to the Supreme Court from 
the Court of Equity of Stanly County at the Spring Term 
1831. 
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Motley V. MoUey. 

liteinttts aro stated in the opinion delivered in this 
Comet 

Danffan. and Barringer, for the plain tiflf. 
CL €J. Mendenhall, (or the defendants. 

Pearson, J. Thomas Motley, Sen., died in 1831, leav- 
ing a large real and personal estate. By his will, after giv- 
ing to bi$ ottkcr children (who are not parties to this suit,) 
a considerable amount of property, he gave to his wife, du- 
ring her life, the place on which he lived, nine valuable ne- 
groes, stock, wagon. &c. ; at her death to be equally divi- 
ded between his three sons, the plaintiff and the two de- 
fendants, who were appointed his executors. The widow 
died in 1842, and the defendants took possession of the ne> 
groes and sold most of them, and also such of the stock, &c. 
as remained on hand. 

The bill is filed for an account of th^ negroes and their 
increase, and the stock, &c. An aocount has been taken, 
to which both parties have filed exceptions. 

The 1st, 2nd, 3rd and 10th exceptions on the part of the 
plaintiff are withdrawn. 

The 4th, 5th, 7th and 9th exceptions are allowed. They 
all apply to ovedits, which wee given to the defendant. Ran- 
som, on account of alleged advances made by him for the 
widow and rest u^pon the san>e ground. The plaintiffs and 
tbad^ftuxdAQts, soon after the death of their father, agreed, 
that» as (he mdow, who was their mother, was very old, 
andotyuld not manage the property given to her for life, 
the defendant, Rai^^om, should act as her agent, and if the 
profits of the property were not sufficient for her comforta- 
ble suppcxFt, tli^ tiiree would pay a rateable part of such fur- 
ther sums, as might be nec^sary for that purpose. Under 
thi^agraMnent, the ipaster allowed the credits claimed by 
the defendant, Raasnm, ^vii^Qh are excepted to. We think 
the exception^ are well founded, because the defendant. 
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Ransom, has not set forth any account shewing what were 
the profits of the property, which he had undertaken to 
manage, and how such profits were disposed of. Without 
such an account, it is impossible to tell, whether the suoqs 
paid by him were paid out of the profits of the property ot 
out of his own money. There was a large amount of pro- 
)^rty. By one of his exceptions, he claims $1Q0 a year 
for acting as agent. It was his duty to keep an account to 
show how it appeared, that the profits were not sufficient ; 
and he did not entitle himself to a creciit, simply by shewing 
that, at sundry times, he had paid debts contracted by bis 
mother, or that she had, on one occasion, given him her 
note for $99 50, which is one of the items excepted to. 
The mere fact of his paying debts amounts to nothing. 
That he was expected to do as agent ; and the important. 
question, with whose money did he pay it ? is left unan* 
' swered, and there was no ground, in an account with the 
plaintiff, to assume that the money was his own, simply 
from the fact of payment ; Downey v Bullock, 7 Ire. Eq. 
102. 

The 6th exception is also allowed* It is a credit oir#9, 
90, for costs paid by the defendant, Ransom, as one of the 
executors, incurred in a suit by the executors against a 
debtor of the estate. The objection to this voucher is, that 
the present account does not involve a general settlement 
of the estate, but is confined to a settlement of that portion 
ul" it, in which the widow had a life estate, the parties not 
iotsiating upon a general settlement, for the reason, probaUy* 
that, after the death of the testator, the whole estate was 
satisfactorily disposed of, and all that remained open, at the 
death of the widow, when this bill was filed, was the part 
to be divided among the plaintiS* and the defendants. But 
however that may be> it was improper to allow this mi^ 
vioucher, for, without a general settlement, it could no4 be 
ascertained, whether the estate was in arrear to the defieiKl* 
^^ Ransoin, or not; Ward v Turner, 7 Ire. Eq. 73. 
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The first exception, on the part of the defendant, Ran- 
sonn, is over-ruled. The testator gives to each of his 
children the property, "which he had put into their posses- 
sion:" and the exception is, that the defendant ought not 
to have been charged with the vahie of a negro, named 
Anthonv. The facts are: that the defendant was a vounir 
unmarried man living with his father; at the time of his 
death, was off at market accompanied by Anthony ; and 
that he had frequently before gone such trips, taking An- 
thony with him, but he never treated the slave as his- pro- 
perty nor set up any claim to him previously to his father's 
death. The master very properly came to the conclusion^ 
that this was not such a possession, as would vest the title 
under this clause of the will. The fact, that Anthony was 
one of the negroes given to the widow for life, puts the 
matter beyond all question. He is not charged with the 
hire of this negro during the life of the widow. This hire 
formed a part of the profits unaccounted for. 

The second exception is over-ruled. It is, that the de- 
fendant, Ransom, ought not to be charged with the value 
of the slaves, Sam, Ben and Nancy, because these slaves 
had been conveyed by the widow to the defendant, Ransom, 
by a bill of sale, professing to pass the absolute estate, and 
after her death, the plaintiff had, in consideration that the 
defendant, Ransom, would agree to have the negro An- 
thony sold, as a part of the fund, subject to distribution, re- 
linquished and transferred ali of his interest and claim in 
and to the said three slaves to the defendant, Ransom ; and 
so "* it is insisted, that if these slaves did not become his ab- 
solute property by the bill of sale of the widow, yet, so far 
as the plaintiff is concerned, they were by his deed made 
the property of the defendant, Ransom, for a valuable and 
sufficient consideration." Upon the first exception it is de- 
cided, that Anthony did not belong to the defendant, Ran- 
som, but formed a part of the fund subject to the distribu- 
tion. SOj the agreement, that he should be sold as a part 
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of the fund, did not form '' a valuable and suilicient consid- 
eration" for the transferof the plaintiff's interest in the three 
slaves. This point is settled by the case of Turnage v. 
Turnage, 7 Ire. Eq. 127, 

The 3d and 4th exceptions are withdrawn. 

The 5th exception is over-ruled. It is, that the defen- 
dant, Ransom, was not allowed the sum of $700, for his 
services in attending to the business o( the widow, his 
mother, from 1833 to 1810 It was proper to refuse this 
allowance. The defendant asked for it witli a bad grace. 
He renders no account, and the property was so badly 
managed as scarcely to yield a support for his aged mother , 
— ^in fact he says it did not yield enough. His position is 
that of a bad agent, who makes no profits, renders no ac- 
counts and sets up a claim for compensation for his ser- 
vices. 

The 6th exception is also over-ruled. It is, that, as the 
boy Toney was exchanged by the defendant, Ransom, for 
the girl Linda and $100 in cash, he should b3 charged 
with the value of Toney and ought not to be charged with 
the 8100 and interest and the increased value of Linda. 
The principle is well settled, that, if an agent or trustee 
converts property, the principal or cestui que trust may, at 
his election, ratify the transaction and claim whatever pro- 
fit is made by h. This is obviously right and removes all 
inducement to attempt a speculation with funds not their 
own. 

There must be a reference to E. B. Freeman, Esquire, 
to reform the account. 

Per Curiam. Decree accordingljr. 
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MEMORANDUM. 

BartnoloxMew F. Moore, Esquire, resigned his oSice of 
Attorney General on the day of May 1851, and, on 
the 19th day of June 1851, William Eaton, Esquire, of 
Warren County, was appointed by the Governok and» 
Council to succeed him. 
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i Itaifd jptfWD. 8, «t tlie Muile tiine^ eaeoiitsd a ^Md, in Wkieh it wm 
itfpiilated that '^ B should not eatl oO A, or bold hiiH li«U«^ itntil tho IfiiolT « 
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fZjBcufionat laW, and that the piarty Wat Etot hotuid to jretolt to # CoaK o|f 
Equity^ to ronforo any iiQpedin^mt to a o^tiifatftiOB of ajnlyilfMl iiM|«9M 
jvita at kWitt** AiA fraifteWat «ailNf«iiM# <f tl» Ji||^ 

Appeal firam the OoiHt of Bqiiity sf Liwi^iii rCowi^ ^ 
8priii§ i«m# 185)i bii Homt Judge 94rrM iirMMliii^^ 
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On the Ist of February^ 184^ the defenda4t purchased 
of Robert H. Burton, the testator of the plaintiff, a tract of 
land on the Catawba river, and six negroes, at the price of 
$15,325. Mr. Burton conveyed the property to the defen- 
dant, who, to secure the payment of the purchase money, 
^ra^sferrpd to Mi:. Burton fifty , shares of. bank stocky find 
also two notes on R. M. Johnaoii«and Joel Joh«)son, of Ken* 
tucky, for $5000 each — one due the 20th of April 1841 ; 
the other, the 20th of April 1842 ; and, as further security, 
at the same time executed the mortgage of the land and 
negroes. The defendant did not endorse the notes, but 
covenanted tp guaranty their 'payraent, '• fn cas^ the solven - 
cy or inability to pay of the obligors is ascertained by legal 
process." And Mr. Burton, at the same time, executed a 
deed of defeasance, by which " he agreed not to call on the 
defendant, or hold him liable, until the insolvency or in* 
ability to pay of the obligors is ascertained by legal process." 

The condition of the mortgage deed is, '*in case the said 
R. H. Burton shall receive the full amount of said stock 
and the amount which is diie upon both of said bonds» 
either from John H. Wheeler, of the said R. M. Johnson 
or Joel Johnson, then these presents are void and of no 
cflfcpt." . . • 

The notes were duly presented and protested fbrnon 
payment by the execniom of Mr. Burton, be having died 
shortly after the sale. The bank stock was sokl for $5500, 
and a credit entered for that amount. In June, 1842, the 
executors and the defendant entered into an arrangement^ 
by which the defendant was to take the notes and go to 
Kentucky* for the purpose of collecting them. The defend- 
ant received the notes and gave a receipt for them, as fol- 
lowjt : " The, within are true copies of two notes, which I 
have received of W. Hoke and H, W. Burton, executors 
of R. H. Burton, for the purpose of collecting the same and 
accounting for. '^ Jpo. H. Wheeler." In July, 1847, the 
deftndant paid the sum of $1750, as the amount then col- 
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iected oh the ncrte9 ; and in December, 1847, he paid $1800 
as a further amount collected. 

The plaintiff, who is the surviving executor, avers, that 
the amount due on the mortgnge is $11,020,28 1-2 cts. ; and 
insists, that the defendant has collected the amount from 
•R. M. and Joel Johnson, and failed to pay over and account 
for it, or has by his default and negligence made himself 
liable for the payment thereof, as R. M. and Joel Johnson 
are now totally insolvent. 

The defendant avers, that he took the notes to Kentucky 
and employed two eminent counsel to attend to the collec- 
tion, under whose advice a bill was filed against R. M. and 
Joel Johnson, in the Circuit Court of the UnTked States, 
and a decree was obtained in January, 1845, sequestering 
the property of R. M, Johnson, in value 830,000, which 
property is now si^i^ject to the payment of the debt, which 
is "thus rendered safe beyond all contingencies;" and the 
property of Joel Johnson, in value $100,000, is also bound 
for the debt. He avers, that the two sums paid over by 
him in 1847, are all that he received ; and insists, that the 
plaintiff must look to the proceedings in equity and ascer- 
tain by legal process the insolvency and inability of the 
obligors to pay, before he can call on him, or is entitled to 
foreclose the mortgage. 

The defendant files, as an exhibit, a letter from one of 



his counsel in Kentucky, dated 4lh February, 1851, in 
which he says, " nothing remains to put the collection of 
your debt in vigorous progress, but the return of the Messrs. 
Johnson from their Southern plantation. I fear I will have 
some delay in a regular reviver, as no one has administer- 
ed upon Col. Johnson's estate," &c. " The debt is entirely 
safe, beyond all contingencies, and every exertion will be 
made to bring it to a speedy close." 
Replication was taken to the answer, and the case set 
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down for hearing upon bill, answer, replication, and the es» 

bibits filed* 

Thompmtn and Guian for plaintiff. 

Lander, Boyden and Atery for the defendant 

PaAaioiif J. The ease turni upon the construct lofl of 
the mortgagei taken in connection with the deed of Mr. 
Burton, called a defeasance ; for, although the words of the 
deed haTe a more particular reference to the guaranty of 
the notes, yet all of the instruments were executed at the 
aame time, and must be construed together. We think it 
clear, thatiihe mortgage was not to be enforced, until ''the 
insolvency and inability to pay" of the two Johnsons was 
ascertained by legal process ; and the question is« what waa 
meant by legal process ? Without sonie express stipiiliu 
tion, the guaranty or mortgage mighPhave been resorted 
to as soon as the notes Were presented, and protested for 
non-payment* Mr, Burtoni therefore, stipulated that tie 
would not resort to the (guaranty or mortgage, until a judg- 
ment at law was taken on the notes, and s. fieri fcicias wan 
issued, and returned ** nulla bona." This is what was 
meant by '* legal process." It never was intended, that, 
after the remedy given by law proved unarailing, recourse 
should then be hnd to Equity, and all the remedies giren in 
that Court, whi^h> by possibility, migtit reach property fraud* 
ulently conveyed, or otherwise put out of the reach of the 
process of the law, should be exhausted, before the defend* 
ant could be called an tor payment. Sqch a constmction 
is unreasonable, and is not justified by the language used. 

It we suppose the defendant was under a misapprehen- 
mon as to the proper construction of the deed, his oonduot 
is fully explained. Bat according to the construction we 
put on it, he is in default ; and tlie plaintiff is entitled to 
have the nnortgage foreclosed, unless the defendant paya 
the balance of the purchase money, whioh still remains un* 
paid. 
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When the defendant took the notes to Rentaoky for the 
purpose of collecting them, if the money could have Seen 
made out of the Johnsons by legal process, his duty to the 
plaintiff and his own interest required him to take a judg- 
ment at law, and have the money made by % fieri facias ; 
butt if this could not be done^ then his duty to the plaintiff 
required him to take a judgment at law, issue vl fieri fitdas, 
and have it returned, *' nulla bona/* so as to give the plain- 
tiff a right to proceed on the guaranty or mortgage ; but 
his own convenience would strongly tempt Um not to do 
it It is for him to say haw he acted. He says, by the ad^ 
▼ice of emiuent counsel, he filed a bill in equity, and ob* 
tained a decree of sequestration against one of the obligjora 
in 1845, upon which two payments have been realimL and 
the balance of the debt is fuUy secured. He does not flto a 
copy of the proceeding in equity, but is content with filing 
a letter from one of his attorneys. He does not aver that 
a judgment has not been obtained, and a iretum of *' nulla 
bona" made on the fieri faciaM ; and we presume, suck ia 
the case, and that a Q<W ^ ^^ proceedings in equity 
would show it ; because, it was necessary to proceed ix^ 
that way at law, for the purpose of establishing the debti 
and showing that the legal remedy was inadequate, in order 
to give jurisdiction to the Court of E^ty, But, if it hat 
not been done, it was the |duty of the defendant, (having 
findertakeA ta a^ as agent of the plaintiff,) to havQ done it; 
andi in either case, he is in default, and iai i^q longer enti* 
tied to insist upon the stipulation o( th^ plaintiff's testator, 
as set forth in the defeasance. 

There must be a reference to ascertain the amount doe 
upon the mortgage, to ihp^ tpd that it may be foreclosedf 
wiess the amouAt is {^d by the disfendant. 

f Ba CmiAH,. Clecree accordingly^ 
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W)^efe it appeared that, upon a treaty for the sale of a tract of land, quantit j 

' entered essentially into the treaty, and the parties meant to contract for the 

. land, as containing a certain quantity ^ and not as supposed tocoutaiirit or 

thereabouts ; and it turns out that the deed, executed iu pursuance of this 

treaty, eouveys more or leas than the quantity believed to exist, a Court of 

^ Equity, though there be no fraud, ought to relieve either parly, upon tlie 

mond of surprise and mbtake of both the parlies. 

Appeal from the Court of Equity of Cabarrus county, 
Spring^Term, 1850, his Honor Judge Dick presiding. 

Osborne and Aveiy for the plaifltiff.. 
Wilson aad Barringer for the defendant. 

RxjiTFiN, C. J. In January, 1844, the plaintiff and'defend- 
ant entered into a treaty for the exchange of their tracts 
of land, lying in Cabarrus county ; that of the defendant 
being represented by him, and understood by the plaintiflT, 
to contain two hundred acres, and tliat of tlie plaintiff be- 
ing represented by him, and understood by the defendant, to 
contain 250 acres. The bill states that each party under- 
stood that he was to convey the quantity thus I'epresented, 
and that he was to convey no more : that no survey was 
made of the tract which the plaintiff had owned, in order 
to ascertain the quantity it contained, because one Black 
had, a short time before the negotiation, made a survey and 
plat of it, and calculated the quantity, whereby it appeared 
to be ascertained, that it contained 250 acres ; and that 
each party, believing the survey and calculation to be cor- 



AUGUST TERM, 1851. JMt 



-■-■. ■ ■ II « I ■ II I —— ^wp— — —i»^i»Wi^a 

Pliarr v. RtteseH. 



rect, coiitracted upon the faith thereof, and dispensed with 
any further survey: — That each party, in the course of th0 
treaty, regarded the quantity in the two tracts as a materi* 
al part of the contract ; and that the land of the plaintiff 
would have been surveyed, under the agreement, in ordei^ 
to ascertain the quantity, if he and the defendant had not 
both relied on the correctness of the jecent survey by Blacks 
That upon that basis the negotiation was closed, by the 
agreement of the defendant to convey to the plaintiff hi4 
tract of 200 acres, and of the plaintiff, in eonsideratioQ 
thereofj to pay to the defendant the sum of ^IlOO, and aIsO| 
to convey to him his tract of 250 acres ; and that, on the 
26lh of January, 1844, the parties mutually executed obli- 
gations, with conditions for the conveying of the Said tracti 
of land, That given by the plaintiff is exhibited, and the 
condition is, " that he shall execute a good deed for two 
hundred and fifty acres of land, which he now lives on." 
The bill further states, that on the 1st of February, 1844| 
the parties respectively made conveyances ; and that the 
deed fcom the plaintiff described the land by metes and 
bounds, according to Black's survey and plat, and as " con- 
taining two hundred and fifty acres," as therein set forth—* 
which appears to be true by the deed, as exhibited by the 
defendant. The bill then states, that since the executioi| 
of the deed, it had been discovered, upon a re-survey, made 
with skill and accuracy, of the land conveyed by the plain- 
tiff, and by a corvect calculation, that there are two hun<f 
dred ^nd ninety-three acres contained within the bounds^ 
ries of Black's survey and the plaintiffs deed ; and thatg 
upon the discovery being made/ the plaintiff applied to the 
defendant to pay him for the excess of lorty-three acres^ a( 
an average of the value to be put on the whole traot, or tQ 
re-convey to the plaintiff that quantity of an average value j 
bi|t that the defendant refused to do either. The prayer 19^ 
that the defendant ipay be decreed to do the one or tbe 

other, and for general relief. The answer elates the fucte 
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to be, that the plaintiff proposed exchanging the plantation 
oa which he lived for the land owned by the defendant ; 
and the plaintiff undertook to show his tract to the defend- 
ant ; and they walked over it together, plaintiff pointing 
out the several corners, and lines, and alleging that the land 
thus shown ccHitained 250 acres ; and, as evidence of that 
fact, he exhibited to the defendant a plat of the same, made 
by Black for the plaintiTT, a short time previous : That, af- 
ter thus examining the land, the defendant concluded to 
bargain on the terms proposed, and without any further 
survey, relying upon the accuracy of the one made by 
Black : That bonds for title were then executed, and tha 
deed afterwards made by the plaintiff according to the 
metes and bounds shown to the defendant and set forth in 
Black's plat. The answer denies, that the particular num- 
ber of acres in the tract constituted any part of the trade ; 
and states, that the plaintiff asserted, that the tract con* 
tained 250 acres, and the defendant was willing to take 
it for that number, according to the metes and bound s» 
and if there was any mistake as to the number of acres, 
he expected to be bound by it, and the plaintiff should 
be also ; and the defendant claims all the land conveyed 
by the deed. The answer states, that some time after 
the trade was completed, the defendant had the land pro* 
cessioned, and the survey of the processioner made the 
contents 293 : That be was unable to state whether 
that auxTcy was accurate^ or not; bu^t believing that it 
might, probably, be wrong, he would notTiave it returned*. 
The answer further states, that the defendant had made im< 
provements on different parts of the land^ believing that, in 
justice, he would not be deprived of any pan of it. Under 
a direction of the Court, a survey was made, and the quan- 
tity reported to be 298 acres, and neither party excepted ta 
the report. The proofs are, that, upon the concluding of 
the contract, the parties caused a survey to be made of the 
land of the defendant, and it was found to contain 21 1 aczes; 
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and that the 1 1 acres were taken off as a surplus, and the 
defendant conveyed to the plaintiff only the quantity of 200 
acrees, and took the plaintiff's deed for his tract, as contain* 
ing 250 acres. In March or Aprii following, it was sug* 
gested to the defendant by a neighbor, that there were not 
250 acres in the tract conveyed to him, and thereupon he 
said he would have the land processioned, and the lines and 
quantity legally ascertained, in order to have the quantity 
made up, if it should turn out there was a deficiency. The 
tract in question had been laid off by Black to the plaintifl!^ 
as a part of a larger tract descended from his father, and 
bis mother was residing on the residue of the tract. The 
defendant gave notice to ifie plaintiff, his mother, and a 
brother, of his intention to procession his land, and on the 
day appointed, the plaintiff and his brother met the defend- 
ant on the premises, and the surveyor proceeded with the 
procession. While it was in progress, the parties express- 
ed different opinions as to the quantity, and in the course 
of the conversation it was verbally agreed between them, 
that, if there should prove to be a deficiency, it should be 
made up out of the old tract, by running a line parallel to 
that between the two tracts, and, if there was a surplus, 
it should be taken off, by running a parallel line on the other 
side. After the survey was completed, and the calci;iIation 
of quantity ascertained, the surplus was found to be so 
large, that, in laying it off, as had been agreed, some of- the 
defendant's houses would be included in it. The defendant 
thereupon said, the surplus should not be taken from that 
part of the tract, and directed the surveyor to lay it off on 
the opposite side of the tract. This occurred while the 
plaintiff was at his dinner at his mother's ; and upon his re- 
turn to the defendant's, for the purpose of knowing the re- 
sult of the calculation, he found the surveyor engaged, un- 
der the defendant's direction, in laying off 43 acres for thi 
plaintiff on the other side of the tract, and the plaintiff ob- 
jected to taking it there, and insisted on its being laid off 
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a^joiBing the other part of his father's land, as the parties 
had agreed in the morning. The defendant refused, and 
tba parties then had some dispute on the point, when the 
defendant stopped the surveyor, and told the plaintifi, if he 
got the land where he wanted it, he would get it by law ; 
find the matter was thus ended. The defendant was re- 
quired to produce the obligation given by him to the plain- 
tiff, which he took up when he made a deed to the plaintiff; 
and he stated that he could not do so, because he is unable 
to find it, and believes that, thinking it then of no value, he 
destroyed it upon taking it up. He admits, however, that 
be wrote both obligations, and that they were verbatim 
alike, except that the plaintiff's bond mentioned the locality 
of the land which his deed afterwards set forth. It is now 
to be taken as certain, that the tract of land conveyed by 
the plaintiff to the defendant contains 298 acres — being 48 
acres more than either party believed at the time of the 
contract. The question is, what effect that is to have on 
the rights of the parties. It ought to have none, if they 
dealt for the tract as a whole, whether containing a greater 
or less quantity. It is admitted that the circumstances, 
that in the course of the treaty an inquiry or representation 
Was made as to the quantity, or that the written articles or 
the conveyance had no terms qualifying the statement of 
the quantity, such as ''supposed to contain," or ''more or 
Jess," are not decisive, that the bargain was not of that 
character, especially' when the sale was not, in terms, by 
the acre, and) by the agreement, there was to be no survey. 
For, it may properly influence the mind of one treating for 
the purchase of a tract of land as a whole, that it has long 
been reputed, or has been recently computed, on survey, to 
contain a particular quantity. Yet quantity is an import 
tant consideration in every sale and purchase ; and it is na« 
tui^l that parties should contract with reference to it, and 
those citcurnstances nuiy become material with others m 
i)rdcr to ascertain the true intention of the parties ; and i( 
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quantity clearly appears to have entered essentially into the 
treaty, and that the parties meant to contract for the laud 
as containing a certain quantity, and not as supposed to 
contain it, or thereabouts, and it turn out to be less or 
more, a Court •£ Equity, though there be no fraud, ought 
to relieve either party, upon the ground of surprise and ^ 
mistake of all the parties^ 

The Court entertains no doubt, that in this case the 
quantities in the tracts exchanged formed an essential ingre- 
dient of the treaty, in the view of each party. There is no 
direct evidence of what passed between them prior to giv* 
ing their obligations, except what is said about it in the an* 
swer. But the statements in the answer on that part of 
the transaction, and the terms used in the bonds, raise a 
fair presumption of the materiality of the quantity, as in fact 
existing, to the closing the bargain by either party, notwith- 
standing the subsequent denial in the answer, that the quan- 
tity formed a part of the trade, and the defendant's declara« 
tion, that he expected to be bound, even if there were a 
mistake as to quantity. The bonds do not say, that the ob<» 
ligor is to convey his ** tract of land," containing so many 
acres, but that the one is to convey 200 acres of land, 
whereon he lived, and the other, 250 acres^ whereon bft 
lived, indicating, that the conveyances wer>o to be of the 
respective quantities, the v^ude^ not being satisfied with 
less, nor the vendor boancl to convey more. But, if that 
be equivocal, it not only appears in the beginning of the 
answer, that the plaintiS* showed the land, its corners and 
lines, and said it contained 230 acres, but also that he ex- 
hibited the plat of a recent survey, representing it to con- 
tain that quantity, *' as evidence of the fact," and that the 
defendant, " relying on the accurc^cy" thereof, concluded to 
bargain " without any further survey," These seem to be 
speciAo admissions, that *Hhe facts," as to quantity, entered 
essentially into the negotiation, and that the defendant, at 
least, would hare bad that fact ascertained by " a further 
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survey," if ihe one Inid before him had not been deemed 
complete " evidence of the fact." If, then, the bond be nol 
so explicit as to the materiality of the quantity, as to au- 
thorise the Court to relieve upon the basis of correcting the 
subsequent deed by the articles, yet there odght to be relief 
on the basis of a mistake in the articles themselves, which, 
>vithout opportunity for discovery, ran ii.to the deed execu- 
ted five days afterwards. If the quantity, as ascertained, or^ 
to be ascertained, was not, in the contemplation of the par- 
ties, of the essence of the contract, why were they so par- 
ticular as to "the evidence" of the quantity ? Or why would 
not the defendant, [as he plainly intimates he would not,] 
have concluded the bargain without a further survey or a 
stipulation for one, if he had not " reJied on the accuracy'* 
of Black^'s survey and calculation, as clearly ascertaini;ig 
that material fact. Those parts of the answer cannot be 
explained, so as to rebut that inference from them ; and it 
is wholly inconsistent with the subsequent statement, that 
the defendant expected the parties to abide by any mistake 
as to quantity. Indeed, that statement, in itself, is very ex- 
traordinary. Why should the defendant expect to be bound 
by a mistake, when there had been nothing said about a 
mistake, or any thing to suggest the probability, that one 
existed ? The truth is apparent, that each party regarded 
the quantity as materially affecting the value of the tw^o 
tracts ; and, as to one of them, it \vas to be ascertained by 
a 45urvey> which dispensed with the necessity for aliother. 
In fact, however, the surveyor miscalculated the area, 
which is the only error in the case ; and it seems, under , 
the circumstances, as plain a ground for relief as there 
would have been, if there had been a stipulation for a sur- 
vey, in order to find the quantity, and it was made, and a 
deed executed on the faith of it, and then a wrong reckoning 
of quantity discovered. In each case the Equity seems as 
plain as that of correcting a settlement of accounts and 
bonds givjin for the balance, upon the discovery of an er- 
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roneous suratning up of the amount. These inferences 
from the language of the articles an i the facts, found in the 
answer, are (brtified beyond refutation by the acts of tho 
parties under the contract, as established by the proofs* 
The obligation o{ the defendant is admitted to have been 
similar to the plaintiff's in this respect* Consequently, it 
contained no stipulation for a survey, but only that the de- 
fendant was to ^' make a deed for 200 acres of land, which 
he lived on.'* Yet the parties acted, as if there had been 
a stipulation in the condition, that the defendant should 
convey only 200 Acres, and that they should be laid off by 
admeasurenxent ; for, they actually had the survey, and the 
defendant conveyed 200 acres, leaving out the small sur- 
plus of eleven acres, as not bargained for. Why wai 
that done ? Because, the pa) ties were conscious, that 
although there w^s no such provision in the writings, it 
was a part of the bargain ; and, therefore, it ought to have 
been in the articles^ and they were willing to act on it. 
This circumstance evinces, indeed^ that the defendant in- 
tended no fraud in drawing the articles. But it as clear- 
ly evinces, that be had no skill in drawing such instruments, 
and that he committed gross mistakes by the omission of 
material stipulations, affecting alike the interest of himself 
and the plaintiff, as vendors. Then, the motive for having 
another survey of the land conveyed to him by the plain- 
tiff, and the arrangements between them, while the survey 
was going on, and the quantity still uncertain, for adjust- 
ing their claims — not by way of compromise bot upon the 
ground of right, under the contract, as a defioiency or sur- 
plus should appear, form Tery cogent additional proofs, 
that the contract was concluded on the basis of quantity* 
These acts reflect back on the articles and treaty, and 
show, if that be not the construction of the articles on their 
face, that there ought to have been a stipulation in the ar- 
ticles as to quantities, and that it was omitted by mistake. 
The consequence is, that the plaintiff is not concluded by 
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kis deed, because, in the supposed performance of the con- 
tract, that also was executed under surprise and when the 
mistake as to the quantity was unknown. It is one head 
of the jurisdiction of this Court, to relieve against mistake 
and surprise, and no case would seem more fit for its exer- 
cise than the present. With respect to the particular relief^ 
as neither party wishes to rescind the exchange, and, in- 
deed, the defendant insists on his right to keep all the land 
included in his deed, and the plaintiff submits to take a fair 
compensation in money for the excess in quantity, it need 
not be considered what would be proper, if the parties bad 
acted diflerentiy in those respects. As the case is situated 
the Equity is plain, that a value must be $ef on the whole 
tract of 298 acres, as ot the time of the contract, and a 
part thereof be decreed to be paid to the pl^intill in the 
proportion of the surplus number of acres to the wholer 
number, with interest thereon until paid ; and it must be 
Teferred to ascertain the sum thus to be paid to the plain- 
tiff. The defendant must pay the costs up to this time. 

pKa Curiam Decree accordingly* 
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An ateininrator may tW or pledge Ae ttffedti, or dbcount a note belongio^ 
to th« Mtate, and the party who d«aU with him Wilt^t a good title, 'prori- 
Mi he dtel hooettTy ) for the legal tUle is in the admiuittrator, and thji 
pnrpoeee oi the estate may require the representatire thus to dispose of 
parts of it. 

Bat, when a person gets from an administrator or other person, acting in a fidn* 
eiary character, the tmst fund, or a part of it, as pA]rment of the tnistee*a 
own debt> that person cannot hold the fund from the eetiui que trusty any 
more than the original trustee could ; for it is a clear fraud, in violation of 
the obligations of the trust in one of the parties, and a concurrence in the 
frand by the ether, and both are equally liable. 

The next of km could reOoter the assets so disposed of, Wnd the surety of the 
administrator, who has paid the claim of the next of kin, on account of the 
administration becoming insolvent, and having committed the deva$tavit^ 
will be entitled to the same relief they could have had. 

iThe cases of Cannon v JenkiM^ 1 Ire. Eq. 422, TerrHl v Morriit 1 I^ev.^4 
Bat. Eq. 559, €hay v ArmUUad, 6 tfe. Eq. 74, Bunting y Rickt^ 9 V6fi 
A Bat 130| and'£annn v Bowden,^ Ire Eq. 281, cited and apprcfved* 

Appeal from the Court of Equity of Union county, Spring 
Term, I86l» his Honor Judge Battle presiding. 

Upon the pleadings, and by the written admissions of the 
parties, the case is as follows : Moses Stames died intestatfi 
in Union county, and Alexander W. Richasdson, one of 
the defendants, administered on his estate, and. in May, 
1843 sold it, and took bonds for the amount of sales, pay a* 
ble to. himself, as the administrator of the intestate Starnes» 
on the 22d day of May, 1844. Among the bonds was one 
given by James McKorkle for $411 50, and, before the 
«ame fell due, Richardson endorsed it to the defendant Jpos« 
ter, who received the money at maturity. William Wilson 
and the defendant, Elias Preslaw, were the sureties of Rich- 
ardson in his -administration bond ; and, he having wasted 

the estate of the intestate, and become inddventv the next 
22 
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ofkin instituted an action dn the administration bond against 
the obligors, and recovered therein for the devastavit, $741,- 
36, besides the costs of stilt ; and the plaintiff has been 
^obliged to pay the same, and, being unable to recover 
any i-part theteof from Richardson, by reason of his insolv* 
'«ncy, she brought this suit in September, 1850. The bill 
charges, that Richardson was much embarrassed by debts^ 
when he administered, and became more involved until his 
utter insolvency ; and that among the debts he Owed, wai 
one to the defendant Doster, who became alarmed at the 
prospect of losing it, and pressed Richardson for payment^ 
who was unable to make payment by his own means ; and, 
in order to satisfy the defend Jmt Doster, as far as he could, 
he agreed to let him have the bond of McKorkle, so be* 
longing to the estate of the intestate, and payable to Rich* 
ardson, as administrator ; and Doster agi'eed to accept the 
same in payment and satisfaction of the debt from Rich- 
ardson, and upon that agreement, Richardson indorsed the 
bond to Doster, and delivered it to him. The bill futther 
states, that Starnes died, and the other parties all lived in 
the same neighborhood, and that Doster was well informed 
that Starnes was very little in debt at his death, and that 
Richardson had converted the assets to his own use, and 
was, in fact, insolvent at the time he passed McKorkle's 
bond to him. The bill prays, amongst other things, that 
Doster may be decreed to pay to the plaintiff the sum re- 
ceived hy him upon McKorkle's bond, with interest there* 
on, in part satisfaction of the sum paid by the plaintiff on 
the judgment recovered by the next of kin of Starnes. 

The defendants Richardson and Preston did not answer^ 
and the bill was taken pro confesso against them. The 
oilier defendant) Doster, put in an answer, which denies 
that Richardson owed him any debt on his own account, 
of that he took McKorkle's bond from him in satisfaction 
of any such indebtedness. The answer states, that the 
manner in which he came by the bond was as follows : 
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Richardson, in 1843, applied to this defendant for the loan 
of $200., saying that some ot the next of kin of Starnes 
w:anted some part of their distributive shares, and that the 
purpose of the loan was to pay them as much as he could ; 
and he oflered ta deposit with, him, Doster, McKorkle's 
bond for $411 50, as security therefor; and that he agreed 
to the proposition, and then advanced Richardson the sum 
of $200., and received McKorkle's bond ; and afterwards 
collected the sum due on it, and paid the same to. Richard- 
son, retaining to his own use the sum of $200. only, with 
lawful interest thereon for the time. The answer denies 
that the defendant knew, or believed, that Richardson had 
wasted the assets of his intestate, or was in failing circum- 
stances ; and it states, that Richardson was. the sheriflf of 
the county,, and was believed, by this defendant to be an 
honest, industrious and thriving man, and that he made the 
advance with the intent to enable him to administer the 
estate the better, and for the accommodation of the next of 
kin, who were pressing for their 'distributive shares, as he 
then supposed. The parties took proofs, and- the cause has 
been sent here for hearing*. 



Avery and Wilson for the plaintiff. 
Q^bamfi and Hutchinson^ for the defendant* 

RupFiN, C. J. The answer for the defendant Doster 
igQakes a clear case for him, if' sustained as true ; for, there 
is no. doubt that an administrator may sell or pledge the as*. 
sets, or discount a note belonging to the estate, and that the^ 
party who deals with him will get a good title, provided he 
deals honestly ; for the legal title is in the administrator, 
and the purposes of the eatate may require ih^e representa- 
tive thus to dispose of parts of it. Cannon v Jenkins, I 
Iredeirs Eq. 422, Terrell v Morris, 1 Dev. & Bat. Eq. 559. 
The subject was fully discussed in a recent case of Gray y 
Armistead, 6 Ire. Eq. ; and there needs no morq to be said 
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on it now. But the Court is obliged to admit, that the an- 
swer 19 not supported by the evidence. On the contrary, 
notwithstanding the clear and explicit statement in the an* 
flwer, the proofs, both direct and circumstantial, contradict 
it very clearly, and establish the truth to be, as charged in 
the bill,that Richardson was previously indebted to Doster 
on his own account, and was unable to pay him with effects 
of his own, and that Doster, in order to save his debt, took 
MeKorkle's bond in satisfaction of it — ^seeing on the face 
of the bond; indeed, knowing, as admitted in the answer^ 
thftt it was part of Starnes' assets. It is settled law, that 
when a person gets from an administrator, or other person, 
acting in. a fiduciary capacity, the trust fund, or any part 
of it, as payment of the trusteee's own debt, that person 
cannot hold the fund from the cestui que trust, any more 
than the original trustee could; for, it is a clear fraud, in 
violation of the obligations of the trust, in one of the par- 
ties, and a concurrence in the fraud by the other; and both 
are equally liable. Bunting v Ricks, 2 Dev. ifc Bat. 130, 
JExum V Bowden, 4 Ire. Eq. 281. The next of kin of Starnes 
could, therefore, have recovered this money from the de- 
fendant Doster ; and the same cases show, that the plaintiff 
who, as surety for the administrator, has paid them, is enti- 
tled to a decree against him for it at once, since the defend- 
ant Doster now admits the insolvency of Richardson, and 
his devastavit, and declines asking any enquiry on those 
points. 

P»C0auM, Decree for the plaintiff. 
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An executor hu the legal title and tke authority in law to tell alayee, tad 
other chattelri of his testator, and, unless the purchaser knows that the nle 
is not made for the purposes of the estate, but malafide^ for the purpose of 
a devastavitf he gets a good title, as well in equity •• mt law« 

Appeal from the Court of Equity of Mecklenburg Coun- 
ty, June Term, 185K 

Milas J. Robinson, of Mecklenburg, married Nancy, the 
widow of Jno. Polk. By her first marriage she had issue, 
the plaintiff, John A. Polk, and a daughter Mary B., who 
in after life msffried one Weeks and died. By her second 
marriage she had issue, Matilda D., Rosinda, and James B. 
Robinson. In July, 1825, Milas J. Robinson made his 
will, and therein, after directing his debts to be paid out of 
his crops, money on hand, and debts due him, provided that« 
if there should still be debts unpaid, his executor might, in« 
stead of selling slaves or land, borrow money for their pay- 
ment, and hire and lease the slaves and land for its pay- 
ment. By a clause in the will, he gave to his wife Nancy 
two slaves, named Susanna and Peter, and, including those 
two, one-fifth part of all his slaves during her life, and, at 
her death, the whole to be equally divided among her chil- 
dren by John Polk and the testator, and the other four-fifths 
of the slaves hd gave to his own three children,. and he ap- 
pointed Thomas G. Polk his executor. The testator died 
shortly afterwards, much indebted, and leaving about 20 
slaves. The executor, in the latter part of 1825, made 
sales of the crop and some j)erisbable articles, and also hired 



ISO SUPREME COURT. 



Polk V. Robinson. 

out the slaves for the year 1826, and finding that the estate 
was much involved, and the administration was likely to be 
very troublesome, and being about to remove from Meek- 
linburg to Salisbury, came to an agreement with one James 
Orr, that the latter should conduct the administration in 
the name of the executor, and as his agent, and should 
have, therefor, the commissions that might be allowed the 
executor ; and the executor never took any further part in 
the administration ; but shortly afterwards removed to Sal- 
isbury, and after staying there a few years, removed again,, 
to Mississippi. Orr hired out the slaves from year to year>. 
but, from time to time, he also made sales of some of them» 
as often as four times, for the purpose of paying the testa- 
tor's debts. The last of those sales was in 1830« and there 
remained unsold only the slaves Peter and Susanna, and' 
three young children of the latter. In the meanwhile, the 
widow, Nanoy, had intermarried with John Weeks, and he- 
became the guardian of the testator's three children, who 
were all infants. In 1832 one of the daughters married the 
defendant Potts ; and Orr rendered the final account of the 
administration to the County Court, and, by order of the^ 
Court, it was audited by two commissioners, one of whom 
was Benjamin Morrow, recently the guardian of young 
Potts, who had just come of age. They found the debts 
and charges of administration to be $10,424 50, and the 
assets, which had been converted into money, to be $9,789,- 
74, thus leaving a balance unpaid in February, 1833, of 
^634 76, which Orr claimed the right to raise by the sale of 
Susannah and her children, then in the possession of Weeks 
and the defendants, and he proposed to McCulloch and Potts 
to make the purchase. The detendant Potts declined doing 
so, upon the ground of his rights in the matter, until he 
could consult his late guardian. Morrow; and after having 
done so, and been informed by Mr. Morrow, that the bal- 
ance claimed by Orr was, in his opinion, justly due, and 
that it was a fair price for the women and children, Mc* 
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CuHoch and Potts agreed to purchase them, provided John 
Weeks, the step-father of their wives, and the guardian of 
James B. Kobinson, who was still an infant, approved of the 
transaction, and would join them in the purchase, on behalf 
of his ward. Weeks assented to the arrangement, and the 
purchase was made, as proposed by Orr, and the price paid 
to him by those three persons equally, and when James B. 
Robinson came ot age, partition of the family of slaves 
was made between him and the other two defendants. At 
<the time of the purchase, the plaintiff, John A. Polk was re- 
siding with his mother, and just of age ; and the mother 
jived until 1848. Soon after her death, this bill was filed 
against McCuIIoch, Potts and Robinson, and also the ad* 
ministrator of Mary B. Weeks, the plaintiffs sister, and al- 
leges, that the executor assented to the legacy to the moth- 
er for life, and that thereby the legal title vested in her and 
those in remainder ; so that upon her death, the slave Peter, 
and also Susanna, and her said three children, and others 
since born, vested in the plaintiff and the four defendants* 
as tenants in common in possession. The prayer is for 
partition. The answers deny the assent of the executor to 
the legacy, and set forth the facts before stated ; and insist 
upon tbe good faith of the purchase from Orr, the agent 
of the executor, and on the validity of the title under it. 
The defendants admit, that the slave Peter is held in com- 
mon, and ought to be sold for division^ 

Osborne and Hutchinson, for the plaintifR 
Wilson and Avery, for the defendants. 

RuFFiN, C. J. The proofs satisfy the Court that the 
plaintiff is mistaken in the allegation of the Executor's as- 
sent to the legacy, as respects the woman Susannah and 
her children. The Executor seems to have had little or 
nothing to do with the estate, and hardly any knowledge of 
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the administration, which was conducted by Orr, at his 
general agent for that purpose. It is clear, that Orr iierer 
^teup Ms hold on the slaves until bv the defendant's pur* 
chase the debts and charges were satisfied. There is no 
reason to doubt the fairness of the balance claimed by him, 
and the fairness of the defendant's purchase. The late 
guardian of th« defendant, Potts, settled the administration 
account^ and advised the young man, that he had better 
purchase ; and Mr. Weeks, who married the mother, and 
was» in her right, entitled to the slaves for life, if not needed 
for the payment of debts, readily gave up all claim> and on 
behalf of one of the children, for whom he was guardian i 
united with the two» who were of age, in making the pur- 
chase. An Executor has the legal title and the authority 
in law to sell slaves and other chattels of his testator, and» 
unless a purchaser knows that the sale is not made for the 
.purposes of the estate, but mala Jide, for the purposes of a 
devastavit, he gets a good title as well in this Court as at 
Jaw, as there has been occasion to say in Wilson v* Doeter 
<at this term. But in this'case there is not only nothing to 
impeach the purchase by the defendants, but they have 
fiupporteu it by affirmative proof oi the necessity for the 
sale, its openness and fairness, and the adequacy of the price. 
The plaintiff is, therefore, not entitled to relief, as to any of 
the slaves, except Peter ; and he must pay the cost up to 
this time ; and as to Peter, there must be the usual decree 
for a sale for the purpose of partition, and a declaration 
that the plaintiff is entitled to one fifth of the proceeds of 
the sale and also of his hire and profits since the death of 
the tenant for life. 

Pfitt Curiam. Decree accordingly. 
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One cannot be allowed to call for the title papen of andlher, under whom h% 
■etfl np DO title nor iotereat in htmaelf, except that he may, poanfaly, at aoma 
time find it oonTonient to nae them in an action at law, aa aridenee apioii 
those haying them in pooaearion, upon a collateral matter. 

Bills to r^rpetnate testimony only lie, when t|ie eyidence relatca to legal 
rights, which cannot be tried immediately, by reason of the' impediment of 
a prior legal title, outstanding in the defendant or some one elaa. 

Appeal from the Court of Equity of Henderson Cott»ty, 
Spring Term 1850> his Honor Judge Calawbll presiding* 

The bill states tluit in 1815, George Ashfcnrd, Mary Ash- 
ford and Anna Ashford were seised in fee in possession of an 
undivided moiety of a tract of land, containing 700 acres^ 
and Martha MeCarson was seised of the other moiety, as 
tenants in common ; that said Mary married Henry Rich- 
ards and Anna married James A, Tucker, and that on the 
19th of December I826> the said George, Henry and Tuck- 
er made a deed of bargain and sale to Samuel MeCarson 
purporting to convey to him the said undivided moiety in 
fee simple, and said Samuel entered under the same, and in 
October 1828, the said Samuel and Martha MeCarson, and 
her husband, James MeCarson, made partition of the said 
]and> and Samuet held the one half in severalty and con- 
veyed the same to Frederick Rutledge, and he entered and 
held the same in severalty ; and that,, by divers mesne con- 
veyanees to them respectively made by the defendants, Far- 
mer and King, they have acquired the title of Samuel Me- 
Carson to separate parts of the said moiety, and also to the 
other moiety, which was allotted to James MeCarson and 
wife in the partition ; and the defendants are now in posses- 
sion of the parcels of the land claimed by them severally 
under the title thus derived. 

a3 
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The bill further slates, that in June 1848, Mary Richards 
and Anna Tucker, and their said husbands, joined in a deed 
of bargain and sale to the plaintiff, whereby they conveyed 
to him, upon certain terms in the deed recited, the rever- 
sion of and in the said land so conveyed to said Samuel 
McCarson, and l^at the said deed was so executed as to 
. pass Hud ve&t in the plaintiff the estate and interest of the 
said Mary and Anna of and in the Und. The bill then 
states, that some of the grants and mesne conveyances, un- 
der which the said IMtiry, Anna, and George Ashford de- 
rived title to the land, have not been registered, so that t^e 
plaintiff, should he be under the necessity of prosecuting a 
liuit for the recovery of any part of the land, after the death 
of the said Henry or James A , when his right to the pos* 
session will accrue, will not be able to deduoe a regular 
claim of title, and will be defeated of his action against the 
defendants or those claiming under them, unless he can 
show against them that the defendants claim title to the 
^ame and entered into possession thereof under the deeds 
and conveyances aforesaid. The bill then states, that the 
"defendants and those under whom they claim, have in fact held 
the possession of the land for more than twenty-five years, 
claiming undei the said deed from George Ashford, Richards 
and Tucker to Samuel McCarson, and under no other title, 
but that the said deed hath not been registered and the de- 
fendants withhold il from registration for the purpose of 
preventing the plaintiff from using the same or a copy there- 
of, as evidence that Samuel McCarson and the defendants 
xslaim under the same. The prayer is that the defendants 
be compelled to discover the deed and have the sanae reg- 
istered, or produce the same in Court and allow the plain- 
tiff to have it registered, so as to enable him to use it for 
the purpose aforesaid. The defendants put in a demurrer, 
* assigning many causes, and, on argument, it was sustained, 
'and the plaintiff appealed. 
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G. W. Baxter for the plaintiff. 

JV. TF". Woodfin, for the defendants. 

RuppiN, C. J. The principle of this bill is new to us ; 
and it seeras somewhat singular, that one should be allowed 
to call for the title papers of another, under which the plain- 
tiff sets up no title nor any interest in himself, except that 
he may possibly at some time find it convenient to use them 
in an action at law as evidence against the defendants, up* 
on a collateral matter. Whether such a bill will lie or not 
the court conceives that the present bill will not, because it 
does not show that the plaintiff is legally entitled to the 
reversion, so as to enable him to maintain an action at law 
in which the evidence, if he had it, could be useful to hfm; 
since it does not appear that his own deed is registered, and 
consequently he has not the legal title. It is said that the bill 
ought to be sustained, as it is in the nature of one to per- 
petuate evidence. But such bills only lie when the evi. 
dence relates to legal rights, which cannot be tried imme- 
diately, by reason of the impediment of at prior temporary 
legal title outstanding in the defendant or some one else. 
If the right of the party be an equitable one, there is no 
impediment to an immediate suit in Equity for relief, and 
therefore there is no ground for a bill for discovery, merely, 
or for perpetuating evidence with a view to a future litiga- 
tion in the Court of Equity. Upon this ground then, with- 
out considering the others, the demurrer was properly sus- 
tained, and the decree must be affirmed, and the bill dismiss^ 
ed with costs in both Courts. 

Vmsl CuauM. Bill dismissed with costs. 
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A purchafer, when he diflooyers that a fraud has been practiaed on him, or 
that the oth^r party has by his conduct prevented him from enjoyingr tb6 
fruits of his porehase, mnst| to entitle himself to relief in a Court of Equityi 
immediately pre noU<5B to the Tendor that he will no longer be bound by 
his contract but will rescind it. 

The case of MeDoweU y Simms, 6 Ire Eq. 378, cited and approved. 

Appeal from the Court of Equity of Union county, Fall 
Term, 1851. 



Guian, for the plaintiff 

Craig and Avery, for the defendant. 

Nash, J. The bill charged, that the plaintiff, Alexander, 
purchased from W. H. Woods, who professed to act as the 
agent of the defendants, the patent right of a machine, 
called a straw-cutter^ for eleven counties in the State of 
Tennessee, and two counties in the State of Mississippi, at 
the price of five hundred doHars, for which he gave his 
bon<iC payable twelve months thereafter, with the othjor 
plarntiff, Neil, as his surety. This contract was made in 
Decennber, 1845, at which time his bond bears date. The 
plaintiffs aver, that the purchase was made expressly upon' 
the condition, that the defendants should immediatriy for- 
ward to Alexander, in Lincoln county, where he resided, a 
ditty and properiy-authenticated copy of the power of at- 
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torney to the said W. H. Woods. The bill further stater, 
that in the spring or summer of 1S46, the plaintiff Alexan- 
der, received from Utley, the defendant, while In Tennessee, 
a letter, ratifying and confirming the sale made by Woods, 
but no authenticated power of attorney, nor has he ever 
received one from him ; and that, upon getting to Tennes- 
see, he found he could not make sales without such proof 
of his title, and, therefore, made none ; and that he had not 
received one cent upon his said purchase ; That, at Decem« 
ber Term, 1848, of Orange Superior Court, the defendants 
obtained a judgment against the present plaintiffs, upon their 
said bond, and have issued upon it an execution ; and prays 
an injuction to restrain the collection of the money. The 
bill was filed the 23d of April, 1848. 

The defendants admit, that W. H. Woods was not their 
agent to sell for them rights, under their patent, for the 
State of Tennessee. But, upon receiving from the plain- 
tiff*, Alexander, his letter, stating his purchase, they immedi- 
ately, by letter, ratified and confirmed it. They aver, that 
they knew nothing about the terms of the sale, except 
from the statements contained ia the plaintifi^s bill. They 
further state, that in 1847, they received a letter from Al- 
exander, dated m January of that year, stating, among oth- 
er things, that he had sold rights for one county, at $75, and 
the half of three more, for 1(150; that, in consequence of 
the want of the power of attorney to Woods, he found he 
could do nothing with the patent, and proposing to give up 
the patent to the defendants, and the sales that he had made, 
and that they should give up his bond. They state further, 
that the plaintifl!s ought, immediately upon finding they could 
make no sales, to have given up the contract, and notified 
them of the fact ; and that, after using it twelve months and 
more, they came too late, as by t'leir delay, they hav^re* 
vented them firom making sales, and thereby inflicted a se- 
rious injury upon them. But they are ready and willing to 
execute the contract in any way it may be decreed. 
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< On the coming in of the answer, a motion was made by 
one of the defendants, to dissolve the injunction, which, 
upon argument, was refused, and the injunction continued 
to the hearing, whereupon an appeal was t^ken by the de^ 
fendants to the Supreme Court. 

The structure of this bill is a singular one. The plaintiflb 
ask no relief beyond that of enjoining the collection of the 
tnoneydue upon their bond. They admit, that the patent 
claimed by the defendants, is a valid one, and that the roa>- 
bhine patented is valuable ; but they ask, that the defend- 
ants shall not be permitted to collect their money, because 
they have not complied with the condition upon which the 
sale was made. ' They do not ask to compel the defendants 
to comply with their contract, or that it may be rescinded. 
In other words, they ask the Court to give them the full 
benefit of the contract, and deny any of its fruits to the de* 
fendants. Such, we say, is the necessary construction to 
be placed on the bill in its present form. It would not be 
fair or equitable to suffer the plaintiffs to retain the con- 
tract, so far as it is beneficial to them, and, in effect, to re- 
scind it, as far as it is beneficial to the defendants. But, 
again, by the contract made with Woods, the plaintiffs pur- 
chased the patent-right for two counties in Mississippi. Of 
this part of the contract, they state in their bill, they do 
not complain. The purchase of these two counties was a 
part of the consideration of the bond, the collection of th6 
money secured by which, they seek to enjoin perpetually. 
•We are to presume, that this portion of the contract they 
are willing to retain, and, it appears, without paying any- 
thing for it Why they are willing to retain that portion 
of the purchase, and not that part relative to Tennessee — 
they having no duly authenticated copy of the power df at- 
torney to sell there, more than in Tennessee — ^we oanQ<A 
perceive, nor does this bill inform us. There is another, 
and still more fatal, objection to the relief the plaintiffs seek.' 
They were too long in making up their minds to the course 
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they intended to pursue. The bill was filed in April, I847» 
and not until they were sued for the money. The contract 
was made in Uecember, 1645. In May or JuQe» 1846, AU 
exander discovered, as he charges, that, without the authen- 
ticated copy of the power of attorney, he could not succeed 
in making sales successfully, in Tennessee. He had be- 
fore that written to the defendant, Utley, to forward him. 
such a copy ; instead of which, he at that time received 
the letter of the latter, admitting, in substance, that Woods 
had no power to sell rights in that State ; and that, conse- 
quently, there was no power of attorney to authenticate ; 
but he ratified and confirmed the contract made by him. 
The plaintiffs ought, then, to have notified the defendants, 
that they would not go on with the bargain. In January, 
1847, the letter was written by the plaintiff, Alexander, to 
Utley, in which he proposes to arrange their difficulties in 
the way therein suggested ; but he does not then repudiate 
the contract. Twelve months elapse after the sale, before 
the defendants are apprised by the plaintiffs, that they have 
experienced any difficulty in sales, for the want of the pow- 
■er of attorney— during which time contracts of sales werie 
made by the plaintiffs ; and during the whole of which time, 
the defendants were kept out of the use of their patent in 
that region of country ; and, consequently, sustained an in- 
jury to that extent. In the case of Parsons v Conolly, re- 
ported in a note to the 3d vol. of Vesey, jr., 625, the Chan- 
GeUor, commenting on the doctrine of puffing at sales by 
auQti<i»i, observes, the doctrine " goes no further in point of 
^kitthority, than where the purchaser declares off immedi- 
;ately" — that is, as soon as he discovers the fraud. This 
jH'ineiple is affirmed in the case of McDowell and McKesson 
y Sims and otliers, decided by this Court, at August Term* 
1849, 6 Ire. Eq. 278. This course the plaintiffis did not pur- 
sue ; and they must bear the consequences. 

There was error in the interlocutory order, continuing 
.ibQ iojuijctipn to the hearing. The decree is reversed, aud 
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the injunction dissolved This opinion will be certified to 
the Court of Equity for Union county. 

The plaintiffs must pay the costs of this Court. 

PfiK Curiam* Ordered accordingly. 
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JOSIAII ELLIOTT vs. DAVID A, MAXWELL. 

Where a party executes a deed, knowinj; it to be abeolate, it must be held 

to be absolute, unless strong and clear proof can be adduced of mistake or 

imposition. 
To turn an absolute deed into a mortga|re ob the ground of inadequacy of 

price, the pnce must be grossly inadequate. 
The cases of Lewis y Owen, 1 Ire. £q. 290, King y Kincey, 1 Ire Eq. 187 

and McLaurin y Wright, 2 Ire. Eq. 94^ cited and approyed. 

Appeal from the Court of Equity of Iredell County, 
Spring Term, 1851, his Honor Judge Battle presiding. - 

The bill states, that the plaintiff, being indebted to the 
defendant in a small sum of money, to wit, twenty-two- 
dollars and fifty cents, gave him his note for the amount : 
That some short time thereafter, the defendant called on 
the plaintiff and requested him to secure the payment of 
the debt by conveying to him the land, on which he then 
lived, to which he agreed ; and accordingly a deed ofcon- 
veyance was drawn, which is absolute on its face. The 
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plaintj^ severs, that the said conveyance was intended only 
as a security tor the money due oq his Aote, and that it 
was expressly agreed between hirp and the defendant, tlia( 
whensoever he paid up the money the land should be re« 
conveyed to him : that at the time the deed was drawn, he 
mentioned to the writer of it, that such was the agreement 
and wished bim to so state it in the deed, when he was an« 
swered, it was n^ot necessary, as the defendant only wanted 
his money and would reconvey the land when that waty 
paid. The bill further charges, that he by agreement with 
the defendant, continued on the land, raising Cfops and dJ8« 
posing of them as he pleased ; and '' that he has fully p^id 
off and discharged said note:" that the defendant brought 
an action of ejectment against him, recovered judgment, 
and threatens to turn the plaintiff out of possession. It 
prays injunction ai^d a ^^cree for a reconveyance of the 
land- 

The answer denies, that the conveyance was made for 
the purpose of securing the payment of the note, set forth 
in the complainant's bill ; but that when he called upon the 
plaintiQ'to pay or secure the same, he, the plairitifT, himself 
proposed to sell the land to him absolutely m discharge of 
the note, He denies, that, either before, or after, the sale 
and execution of the conveyance* or at the time, any prom^r 
ise or agreement was made between him and the plaintifi^ 
that the conveyance should be in trust, or that the defend* 
ant was to reconvey the land, when the note was discharged* 
On the contrary, that McKen, who drew the deed, read it 
over to the plaintilT, and explained to him its operation and 
efiect — that it conveyed to the d^^fendant absolutely all the 
interest he h^d in the land. The defendant denies, that, 
since the execution of the deed, he has received from the 
plaintiff one cent of money in discharge of the note, which 
has been surrendered to the plaintiff. The defendant de? 
Dies, that it was agreed between him and the plaiatifl; that 

the latter should continue on the land and gultiv^te it^ ^n,• 

24 
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tH he paid off the note. He admits he did continue on the 
land, but it was as his tenant and by special agreement 
from year to year. He admits his suit in ejectment, his 
judgment, &c. 

Upon the coming in of the answer, a motion was made 
to dissolve the injunction, which was refused, the injunc* 
tion continued to the hearing and replication taken to the 
answer. The cause was set for hearing, and transmitted 
to the Supreme Court. 

Boyden, for the plaintiff*. 

Avery and Craig, for the defendant. 

Nash, J. The answer fully meets the allegations of the 
plaintiff's bill. The deposition of McKen, who drew the 
deed of conveyanGe, states, that the deed was drawn for 
the absolute conveyance of the land by the directions of 
the parties ; and that it was read over to the piaintifii ex« 
plained to him, and that he was told it conveyed to the de« 
fendant, absolutely, all his interest in the land : that, before 
the deed was drawn, the plaintiff proposed to the defend- 
ant to mortgage the land to him as security for the debt ; 
and that the defendant refused to take it upoif that con« 
dition. He denies, that the plaintiff Wished that the 
deed should express upon its face any conditions, and that 
any conditions were mentioned of that character, or any 
conditions at all. According to this testimonyi and it \9 
not contradicted, the plaintiff executed the deed with a full 
knowledge of its contents — that it was absolute, and con* 
veyed to the defendant all the interest he bad in the land« 
Solenm instruments between parties, able to contract, must 
in the presumption of every Court be taken to declare the 
truth in regard to the subject matter of their contract, un« 
til error, mistake, or imposition be shown. And where the 
cenveyance is absolute on its face, it must be hefid to be 
absolute, until strong and clear proof be shown to the con* 
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trary. The testimony of McKen is corroborated by the 
bill. It states distinctly that the plantiff ei^ecuted the con- 
▼eyanoe, knowing it was an absolute deed ; for, it states, 
that the plaintiff wished the conditions to be inserted in the 
face of the deed* This, it is true, is denied by the writer ; 
Lewis V Owen* 1 Ire. Eq., 290, King r Kimcey^ I Do. 167« 
There is no evidence of any inadequacy of price, which 
sometimes influences the action of a Court of Equity in 
these matters. The land was held by the plaintiff in right 
of his wife, and the whole amounted to but seventy five 
acres. To turn ao absolute deed into a mortgage on that 
ground, the price must be grossly imidequate ; McLaurin 
T Wright, 2 Ire. Eq., 94. It there was satisfactory evi« 
dence of a previous agreement for a mortgage, the Court 
could not declare the deed here such, in the a(>sence of all 
evidence of imposition, and where it is shown, that, at the 
titne of its execution, the plaintiff knew he was executing 
$Xk ab6dlttt6 deed. 

Pkr Curiam. Bill dismissed with costs* 
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A auBt who ■ iiied !a mo action of debt, and does not prore, on tho trial ai 
law, paymeoU which he alleg^ee be has made, can have no relief in eqoitf » 
unless he can show some fraud or circumveotion practised, to prevent hie 
makinj; the proof. 

fii re^rd to ndw nkatter, ibtroduced by a defendant In his answer to in in« 
junction biti, thei^ is thin distinction : Where thd bill Charges th^ receipt of 
money, and a general accountability, and the answer admits the riseeipli and 
■eeks to account for the money by alleging its a^lication to some particular 
purpoeOf then the injunction will not be dissolved on the answer ; but whero 
Ihe bill charges a paynleht '6n a particular account, and the answer denies 
that any faym«>nt was made on that account, and accompanies the dental 
witJi an admiaeion that a certain sum was received, as a payment on somo 
^ther account ; for there is no confession and avoidance by new matter, but 
a positive denial of the allegation, together with an' explanation of a cir* 
ewnstance] relied on to give color to the allegation. 

Appeal Irom the Superior Court of Buncombe county, 
Spring Term, 1851, his Honor Judge Settle presiding. 
The case is stated in the opinion of the Court. 

N. W, Woodfin, for the plaintiff. 
Averj/t for the defendant. 

Pearson, J. In 1837, the defendant placed in the hands 
ol the plaintiff, for collection, three notes — one on Lewis» 
for $25, and two on Greenlee, the amount of which is not 
admitted by the pleadings. The plaintiff has colle<^ted the 
tnoney ; and in August, 1839, paid to the defendant $20, 
for which he took a receipt, reciting that it was on account 
of the debts on Greenlee. In 1846, the defendant demau^ 
ded the balance, and soon thereafter brought an action at 
law. and recovered judgment for #170. 
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The plaintiff alleges, that, in the year 1838, he paid to 
the defendant $25, the amount of the debt on Lewis. In 
1840, he paid 845 to one Holcomb, for the defendant; and, 
in 1846, he paid to the defendant $15 ; but, as he had given 
no receipt — he fequived none — has no means of proving 
these payments, "except, perhaps, the one to Holcomb, by 
following him to Kentucky"; and these three payment^/ 
with the $20, for which he has a receipt, he thinks, is about 
the amount of the debts, which he had undertaken to col- 
lect; but he made no entry, and cannot ascertain the pre- 
cise amount of the notes on Greenlee. 

He further alleges, that " the defendant brought suit 
against yoUr orator to McDowell Superior Court of Law, 
on account of said debts ; and, on meeting said defendant, 
at the Spring Term, 1850, he assured your orator that he 
would allow him all just credits, and come to a fair settle- 
ment. Your orator, with a view to settle the suit, and 
avoid the trouble of attending Court so far from home, pro- 
posed to pay him $25 for a compromise : That yout orator 
verily believed, and yet believes, that he had paid the de- 
fendant all that was due him, (especially, if your orator 
should be allowed a reasonable compensation for his trou- 
ble.) To "this the defendant remarked, that he had to go 
home that evening, but would return next morning, and 
settle, but tailed to do so ; and afterwards promised to meet 
your orator at Buncombe, and settle, but failed to do so : 
and at Fall Term, 1850, in your orator's absence, and while 
he was relying on the defendant's promise to settle the mat- 
ter amicably, the defendant pressed the trial, and obtained 
judgment for about one hundred and seventy dollars," of 
which the plaintiff was not informed until several months 
afterwards. 

The prayer is for an injunction, except as to the sum of 
twenty-five dollars, which, the plaintiff alleges, will more 
than cover the amount fairlv due to the defendant. 
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The defendant denies, that be ever received any pay* 
ment in respeot to the money collected by the plaintifTi ex* 
cept the twenty dollars for which he gave a receipt, and 
which was allowed as a credit on the trial at law. He 
avers, that the sum was all that the plaintiff had fre- 
quently assured bim he had been able to collect, and he re« 
mained in ignorance of the fact, that he had collected the 
whole amount of the debts, until some time in 1846, As 
to the forty-five dollars, alleged to have been paid to HoU 
comb, he avers there was no such payment; and says, 
that, in 1838, he purchased a note on said Holcomb, which 
was sold at public auction, at the prioe of forty«five dollars, 
and not having money enough about him at the moment^ 
he borrowed part of it of the plaintiff, and at the same time 
gave him Holcomb's note to collect, A short time after- 
wards, he paid eighteen dollars in bank for the plaintiff, and 
after the note of Holcomb was collected, he allowed him to 
retain out of the money, a sum which, with the eighteen 
dollars, repaid the money borrowed. 

As to the fifteen dollars, he denies that it was paid in re« 
spect of the debts, which the plaintiff had collected ; and 
says, it was paid in part of a debt due him for profession- 
f4 services, and was so expressly agreed on, at the time. 

Further answering, the defendant avers, that, when he 
met the plaintiff, at Spring Term, 1850, of McDowell Su- 
perior Court, he was rej^dy to try the suit, but the plaintiff 
si^ested, *^ he would prefer to settle amicably : This de- 
fendant was about star-ting home, and told him to call on 
his attorney, who W^s authorised to act for him : This de« 
fend^nt was informed on the nes^t morning, by his attorney, 
that no an^icable settlement could be made : This defend- 
ant then noticed the plaintiff, that negotiations were at an 
end> and he would press for trial at that term, if the case 
were reached ; but it was not reached at that Term. This 
defendant denies that the plaintiff offered him twenty-five 
dollars to Qompromise, at p.ny lime. ' He denies, that he 
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agreed to meet the plaintiff at Buncombe Court and settle 
amicablyi or that he gare him any reason to expect that 
the suit would be settled in any other way^ after Spring 
Term, 1850, than by a regular trial at law ; and he denies, 
that the plaintiff was preventea from attending Court at the 
time of the trial, by any promise of this defendant. On the 
contrary, he avers, that the plaintiff had express notice that 
the suit would be pressed for trial as soon as it was reached. 
And he is informed and believes, that the plaintiff knew 
the suit would be reached, and refused to attend of his own 
accord; that J< W« McElroy, one of defendant's witnesses, 
saw the plaintifi shortly before the Fall Term, 1850, of 
McDowell Court, informed him that the suit would be tried, 
and enquired if he was going to attend Court ; whereupon 
the plaintiff replied^ that he would not attend^ for be relied 
upon the statute of limitations as his defence, and asks this 
defendant no favors in the suit< And the defendant avers, 
that the whole sum recovered by him at law, is justly due, 
— ^the trial was fair, and the plaintiff appeared by counsel, 
who had been employed irom the commencement of the 
suit." 

The answer is full and satisfactory, and, we think, fully 
denies the plaintiff's equity* 

The bill seeks to have a new trial in this Court/ in re- 
spect to the alleged payn^ents, which the plaintiff failed to 
prove upon the trial at law. If a party either will not, or 
cannot, make good his defence at law, it is his folly, or his 
misfortune* The fact, that be has made payments, will 
not, of itself, raise an equity against the judgment. There 
iXHist be son)e fraud and circumvention practised, whereby 
it is put out of his power to prove the payments. 

It further alleges, (and this is the foundation of the plain* 
tiff's equity,) that he was, by false promises, induced not to 
attend Court, and " surprised" by a judgment being taken 
in his absence. 
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It does not appear how the plaintifi* was prejudiced by 
being absent at the time of the trial. If he had been pre* 
sent, he had no means of proving his payments ; and, sup- 
pose he could have filed an affidavit, and continued ths case, 
to give time for a bill of discovery, it would have availed 
him nothing, because the result would have been tha pre- 
sent answer, which positively denies the payments, and, of 
course, would not have aided in the trial of the issue, on 
the plea of payment. So that, as it turns out, he was, in 
fact, not prejudiced. But, apart from this view, the answer 
denies the fraud, circutnveution, and false promises, out and 
out, and sweeps away the ground-^work of the piaintiflTs 
ecjuityt 

it was insisted for the plaintifT, that, when the equity of 
ai bill is admitted, and new matter is set up as a defence, 
the injunction will not be dissolved on bill and answer. 
That is t;'ue ; for, in such cases, the plaintiH^'s allegations 
are admitted, and the defendant has no proof of the allega* 
tion made by him. 

It is not necessary to consider, how far the principle is 
applicable to this case ; because the foundation of the plain- 
tift*s equity has failed. But, as this point was pressed, it 
may be well to remark, that there is an obvious disiinction 
between a case, where the bill charges the receipt of money 
and a general accountability, and the answer admits the 
receipt, and seeks to account for the money, by alleging its 
application to some particular purpose — ^and a case 1 ke the 
present, where the bill charges a payment on a particular 
account, and the answer denies that any payment was made 
on that account, and accompanies the denial with an ad. 
mission, that a certain sum was received as a payment on 
some other account ; for, there is no confession and avoid- 
ance by new matter, but a positive denial of the allegation, 
together with an explanation of ^ qircumstance relioil oa to 
give color to the allegation. 
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In this case a general allegation would not have answer* 
ed the purpose. It \vas necessary to allege, that the payt 
rnents were made on account of the money collected. Thig 
allegation is denied. 

There is no error. The injunction ought to have been 
dissolved. This opinion will be oerlified. The plaiDliff* 
must pay the costs of this Court. 

fs^^ Cui^LVM. • Ordered accordingly, 



M. PATTON, ADM'ROF J. BAIRD v*. WlLLlAM K. BAIRI}^ 

f he object of a submission to an arbitration, is to put an end to litigation, and 
therefore, the award must be final ; and if it is not final, and thus the objecti^ 
of th« arbitration not completely answered^ the oonaideratioin of the a^ree* 
ment fails, and either party may insist upon setting it aside, and claim thef 
right to stand in statuo quo. 

VThere the arbitrati<vi is a rule of Coutt, thel^e is a further reason, that, vai-^ 
less the award be final, the Court cannot enforce it. In this State, judgmeutsi 
are entered upon such awardf^ and the parties are then out of Court. 

^fter an award has befsn made, the arbitrators are fundi officio^ and hate n<y 
mora power to alter it, than a jury have to change their verdict, after it i^ 
rendered, and they discharged. 

Arbitrators «re no more bound to go ittto particulars, and assign reasons fpi* 
their award, than a jury are for their verdict. Their duty is best discha?' 
ged by a simple annooncementof the result of their investigations. 
The case of Simpson v McBee, 3 Dcv. 531, cited and approved> 

25 ^ 
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Patton 9. Baird. 

Appeal from the Superior Court of Equity of Buncombe 
County, Spring Term, 1851, his Honor Judge Sbttue pre* 
siding. 

JV. W. Woodfin for the plaintiff. 

/. W. Woodfin and /. Baxter for the defendant* 

Pearson, J. The intestate and the defendant had for 
several years, dealt as partners in buying and selling land 
and other property ; and on the 20th day of December, 
1844, made a final settlement and division. They then 
agreed to deal as partners in buying, raising, and sellitig 
cattle, sheep and hogs ; which copartnership continued un- 
til the death of the intestate in 1848, when the plaintiff ad* 
ministered and delivered to the defendant bis share of sucR 
of the cattle, &c., as were in the possession of his intestate, 
and received of the defendant his intestate's share of such 
of the cattle, &c., as were in the possession of the defend- 
ant. The intestate and the defendant had also after 1844, 
purchased and heM, as partners, two parcels of land- — the 
Roberts and the Kelyon tracts — and had, as partners, buill 
a house and made a large quantity of brick* 

The bill charges, that the intestate paid much more thaa 
his share of the price of the Roberts tract, and contributed 
more than his share of the labor and incidental expense m 
building the house and making the brick. The copartner- 

.ship extended to horses and mules, as well as cattle, &c., 
and the defendant had on hand a number of mules belong- 
ing to the firm, which he refused to divide. It also extend- 
ed to the family expenses of the partners, and the defend- 
ant refused to pay the one half of the debts, contracted by 
the intestate for the support of his family. And there are 

'many outstanding debts contracted for the firm, and for 
which the intestate had given bis individual notes. The 
prayer is for an account. 



AUGUST TERM, 1851. «67 



Patton o. Baird. 



The defendant alleges, that he has paid his full share of 
the price of the land, and contributed hia full share of labor 
and expense in building the house and making the brick, or 
nearly so, and, if he is at all in arrear, he is willing to pay 
whenever the amount is ascertained. He denies, that, af- 
ter December, 1844, the copartnership extended to any 
thing, except buying, laising, and selling cattle, sheep, and 
hogs, and except the purchase of the two tracts of land and 
the house and brick. And he denies, that there are, to his 
knowledge, any notes given by the intestate for cattle, 
sheep, or hogs, or for which the firm was otherwise bound, 
except three — one to the administrator of Wolf, of which a 
small part was for the purchase of cattle ; one to Alexan- 
der, and one to Wilson ; and of these he has paid, or i* 
willing to pay, his part ; and» if there be any others, for 
which the firm is liable, he is willing to pay his part. 

Upon the coming in of the answer, the cause was refer- 
red by a rule of Court. The arbitrators made their awards 
and lil^ it on the 5th of March,. 1851, as follows : 

" M. Patton, AdrrCr of Israel Baird, dec'd, vs. Win. R. 

Baird. 

This case having been referred to the undersigned for 
settlement^ and we having examined complainant's bill and 
defendant's answer thereto, also heard the testimony intro- 
duced by the parties, and argument of counsel thereon, beg 
leave to report the following, as the result of our investiga- 
tion, to wit — First : That Israel Baird and Wm^ R. Baird 
were joint owners of two tracts of land, purchased since- 
Decemher 20th, 1844, to wit: the Pearce Roberts or Cas- 
suda, and the Lester or Kelyon tracts ; and that the claim 
of the Said defendant to the half of the sale thereof is right.. 

" Second : That they were jointly interested in the buy- 
ing, raising, and selling of cattle, sheep, and hogs ; but not 
in horses and aiules« 



1 
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•» Third : That the debt to the estate of W, W'olf for 
stock is joint, except %\i^ that being the individual debt of 
the defendant, Wm. R Baird ; also the debt to the estate of 
N. Alexander is joint ; the debt (iue to F. M. Wilson i3 
made up of 837 or $38, due by I. Baird, and $7 or $8 by 
said W. R. Baird : all outstanding debts for cattle, if any 
such, are joint. 

" Fourth : The debt of $425 is chargeable to I. baird s 
bstate, and due to said W. R. Baird. 

"Fifth: We charge defendant with $126, it being a de» 
ficiency on his part in work and furbishing lumber towards 
making the 60,000 bricks and building house ; which sum 
the said defendant is to pay to the plaintiff. 

" Any other chains in said bill, we consider as settled, 
find Beed not be especially mentioned in this report. 

<* All of which is respectfully submitted, 

JAS. W. PATTON, 
W. D. RANKIN, 
JAS. M. SMITH." 
*< March 5th, 1)851. 

At April Term, 1851, the plaintiff moved to set aside the 
award, because it was uncertain in many particulars-, ii^nd 
l)ecause it was not final. 

The defendant insisted, that the award was valid ; but to 
obviate all objections, moved the Court to allow the arbi- 
irators, (who were then presenti) to withdraw the award 
und amend it, so as to make it certain and final. To this 
,'the plaintiff objected, The Court refused the potion, and 
ftet aside the award. 

The objection, because of the omission to decide as to 
ihe costs, cannot be sustained. In such cases, each party 
pays his own costs. 

All of the other objections, except two, are met by the 
irule, ** id cerium est, quod certum reddi potest " The seeni- 
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ing nncertainties can be removed by reference to the plead* 
ings, and by simple calculation. 

^his part^" the debt td Wilson is made up of $37 op 
*38, due by J. Baird, and $7 of »8, due by W. R. Baird"-*. 
is uncertain, and cannot be aided by the above rule. It is 
a small matter, and, probably*, might be obviated by the de* 
fendant's submitting to lake it most strongly against him* 
self. We would consider of this, but for the fact, that the 
other objection iis fatal. 

The award it not final in Ihis : " All outstanding debts 
for cattle, if any siJtch, are joint.*' Thus, upon its face, 
leaving the question, which of the outstanding debts are for 
cattle ? open for further litigation-. 

The object of a submission is, to put dn end to litigation 
in reference to all hiatters embraced in it. If this object is 
not completely answered, the consideration of the agree-* 
ment fails, and either p^rty may insist upon setting aside 
the award, and claim the right to stand in " atatuo quoJ^ 
That an award must be final, is a settled rule, in reference 
to all submissions. Where it is a ruleofCouVt, besides the 
reason above stated, there is the further one, that, unless it 
be final, the Court cannot enforce it. In this State, judg* 
ments are entered upon such awards, and the parties are 
then out of Court ; Simpson v McBee, 3 Dev. 531. 

No jud^ent Caft be rendered upon this award ; and, 
consequently, the Court cannot enforde it. 3uppose the 
plaintiff pays off a note of the intestate, and insists it was 
given for Cattle. The defendant insists it was given for 
family expenses or rtiule*. The parties being out of Court, 
'this question can t)nly be settled by another suit. 

It is said, however, there is no evidence of the existence 
of any other debt for cattle, except the three set out in the 
iiward. The reply is, the award, upon its face, leaves this 
question open, and the plaintiff has had no opportunity, and 
has not been called on, to show, whether there be any other 
feuch debts, or not. There arc many outstanding debts 
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against the intestate. The defendant can onIy» in a quali- 
fied manner, say, none of them, within his knowledge, are 
for cattle ; and he supposes the possibility of such a thing, 
by saymg, if there be any such, he is willing to pay his 
part, whenever the fact is ascertained. 

How is it to be ascertained ? The arbitrators ought to 
have come to a conclusion upon the subject, and made it 
a part of the award. To do so, it was necessary to take an 
account of the debts of the firm, to call on the plaintiff to 
show what debts, if any, were contracted for cattle, sheep, 
or hogs, and to decide definitely, how far the defendant was 
liable to contribute. This would have concluded the pair* 
ties, and put an end to all controversy. 

The confident belief of the defendant, that there are no 
such debts, increases the ppohability of renewed litigation, 
should the plamtifT come to a different conclusion in regard 
to any of the debts. It is, therefore, appa^rent^ that the sub* 
mission has not answered the purpose for which it waa in^ 
tended — the consideration moving to it has, (to son^e ex* 
teut^ at least,) failed ; and the plaintifiT, consequently,^ has a 
right to insist upon being allowed to pursue his remedy be- 
fore the regular tribunal, in which his suit is instituted. 

The motion to allow the arbitrators to withdraw the 
award and amend it, was properly refused. After an award 
is made, the arbitrators are ''fundi officio," and have no 
more power to alter it, than a jury has to change their ver- 
dict,' alter it is rendered, and they are discharged. 

It may not be amiss to add : arbitrators are no more 
)y)Und to go into particulars, and assign reasons for their 
award, than a jury is for its verdict. The duty is best dis^ 
i>harged by a simple announoemeut of the result of their 
investigations.. 

The arbitratora have announced no conclusion upon the 
two ques^tions, v(h\oh we hav« considered ; and the effect 
of the defendant's motion is, to refer the iiuttter back, sa 
that ih/^y may decide upon (][uestions which they had left 
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undecided. This the Court had no power to order or allow, 
without the plaintiff's consent 

Although disposed to sustain awards, we feel obliged to 
concur with bis Honor. There is no enror. 
• This opinion will be certified ; and the cause will proceed, 
as if there bad been no reference, 

Fek Curiam.- Ordered accordingly. 
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ISAAC VAKHORN AND AL. »#. ALEXANDER DUCKWaRTH 

AND AL. 

Where a moitifiEigeef or one for the security of whose debt or respoDeibilitiei^ 

• a deed of truBt ia gtveo, dies, his personal representative is an indispensable 
party to a bill for the foreclosure of the mortjjrage^ or the ezecuiion of the 
trust. 

Hie principle of equity in respetst to parties, is^ that all peflMUs interested in 
the subject of a suit, ought to be before the Court^ so* as to be oooduded by 
the adjudievtioD^ and thus will be avoided the vexation and expense of far- 
ther litigation of the same matter^ by an omitted party in interest. 

On a demurrer to a bill, a defendant is not confined to the causes of demurrer 
signed in it, but may insist ore tenus ou others. 



Appeal from the Court of Equity of Burke county, Fall 
Term, 1850, his Honor, Judge Dick presiding. 
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. Oaither for the plaintiffs. 

, Bjfnum and Avery {ox xhe defendants^ 

: The bill 'was filed in. April, 18d0, against Alexander 
Piickworth. and :bis wife, Nancy, and it Bta tea that the de- 
fendant, Alexander, was indebted %o Charles McDowell, as 
the guardian of an infant, in the sunr) of 8767, and, to se- 
cor^ |he same, that he, and John Vanhorn, as his surety^ 
e»3cuted their band therefor to McDowell, as guardian, on 
the 18th of April, 1843 ; and that, in order to indemnifj- 
Vanhorn, and save him barnnless^ Duokwo^rtb, at fbe same 
time, conveyed to Vanhorn, in fee, a house and two lots in 
Morgatiton, in trust, in case Vanhorn should be in danger 
of being compelled to pay the debt, to sell the premises for 
ready money, and therewith di&oharge the pi'inciple and in- 
terest that might be then due on their bond : That the pre- 
mises were, at that time, a sufficient security for the debt \ 
but that no part of the principal or interest hath been paid, 
as the plaintiffs believe, and the debt has thus been allowed 
to accumulate, until the amount probably exceeds the value 
of the premises conveyed to Vanhorn, by way of counter- 
security, which have been, and are in fhe possession and 
enjoyment of the defendant, Alexander, and are becoming 
dilapidated ; and that ha, Duckworth, has but little other 
property, and is embarrassed by other debts, to a^ greater: 
amount than the value thereof: that Vanhorn died in Jan- 
uary, 18 i8, and that the plaintiffs and the defendant. Nan* 
cy^ 'dfQ his children and heirs at law : That, after such long 
forbearance, the defendant, Alexander, cannot reasonably 
expect more, btrt ought to pay the debt in exoneration of 

9 

Vaahorn's estate, or that he and his wife ought to unite in 
a sale of the premise, which they refuse tp do. The prayer 
is, ihat the defendant, Alexander, be compelled to discover 
\\\l^i sum is due to McDowell, and that the sum be ascer- 
taiiaei'^'ind.that a sale of the premises n>ay be made under 
k y\^i S • ■ ■ • - - .. 
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the direction of the Court, and the proceeds applied, as far 
as necesi^ary. to the paymeat of the sum that may be found 
due. 

The defendants put in a demurrer, because McDowell 
was not made a party ; which, on argument, was OTerruIed; 
:uid the defendauti were allowed to appeaL 

Ri; r r r .\ , C. J. The ("curt considers the decree to be erroneous. 
The defendants are not confined to the cause of demurrer as- 
si|rned in it, but may insist, ore tenus, on others. Without 
saying definitely, whether McDowell be a necessary, as well 
as a proper* party, the opinion of the Court is clear, that 
the personal representative of Vanhorn is an indispensable 
{jarty. The principle of equity in respect to parties is, 
that all persons interested in the subject of a suit ought to 
be before the Court, so as to be concluded by the adjudica- 
tion, and, thus avoid the vexation and expense of future lit- 
i^tion of the same matter by an omitted party in interest. 
This principle clearly embraces the personal representative 
of Vanhorn, as the personal estate might be damnified, and 
is primarily liable on the obligation of Vanhorn, as it ap- 
pears upon the statement in the bill ; and, therefore, the 
personal representative would have a right to call for an 
application of the jfroceeds of the conveyed premises to 
his indemnity. This would be true, if the bill were quia 
timet, to prevent loss to the plaintiflTs, as heirs at law of 
their father, or some of them, since the personal estate 
woukl likewise be liable for the debt, and, indeed^ primarily 
so, as between it and the realty. But the case of the 
plaintiffs, as made in the bill, is not even as strong aa 
that ; for, it is not stated that the ancestor left any real 
estate to descend to his heirs, excepting only the mort* 
gaged premises. Hence, the plaintiffs are in no possible 
danger of loss out of their own property-— that is, out of 
}!»roperty which is theirs in the view of this Court. Tbo 

bill is filed by them merely in the character of ^art of 

26 



1^ SUPREME COURT. 



VAohoro V. Duckworth. 



lk^. b^iw, t^n whom, on the death of the mortgagee, the 
if^rtgaged premises descendec|« and their only interest ia 
that of some of the trustees in trust for the debtor, and the 
j^rapnal reprie^ntative of the* surety, and, upon the equity, 
of substitutioQ, for the creditor. If a bill by some of the 
trustees against t/ie others, to compel the latter to join ia 
a sale, will lie, at all, without request from the debtor, the 
rq>resentative of the surety, or the creditor — they not ap- 
pearing to be under incapacity — it seems certain, that it 
will not, without the estate of the surety, at least, being 
represented. For, although trustees may proceed to sell, 
under a power or trust to that end, without applying to 
the Court to have the debt ascertained, yet the Court will 
not, at the instance of part of them, more than at that of 
the creditor, or other person claiming a benefit under the 
deed, decree a sale and require the other trustees to join in 
it, without its being established, that there is a debt, and 
what the amount of it is. The Court may not restrain 
trustees from selling upon their responsibility ; but, at the 
same time, the Court cannot be active in compelling them 
to sell, w*itbout first being satisfied, that there ought to be a 
sfile, and to what extent it should be made. That dependa 
op the enquiry, whether there is a debt, and what it is. 
This bill admits that, by asking for an account from the 
defendant, Alexander, aiMl praying that the debt may be aa* 
curtained. But, in order to an enquiry on that poi^if, and 
ig evader Us result conclusiverso as to protect the present 
parties, it is at least necessary that the cestui que trust — 
that if, the surety, or the representative of his estate, should 
b^ heard on the enquiry. Perhaps McDowell, the credit- 
ori>may be a necessary party, since he might indirectly de^ 
rive, a benefit under the deed* B»t that need not be -con- 
sjjhi^ now, since the surety, f<H* whose indemnity it was 
tl|e direct purpose a&^ e^ect of the deed to provide, ought 
tq;jafq;^Te8f'«gMiated> m »tbi* suit, in order to prevent thee e pw?- • 
it^ f^aqpt^i^^ cpiposed to a future suit.bty the personal r^ri 
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presentati^e, for the same matter. It must, thcn^fore, be 
certified to the Court of Equity, that the decree is errotte* 
ous, and should be reversed, and a decree made, sustaining 
the demurrer, and disimssii^ the bill with costs. The plaln^ 
ttfls must pay the costs in this Court. 

Pm Cm AM. Onfered MOfatUt^:: 



M. A. 1^ AIHD, Skx. h. W. TtL BAIB!l> ah AL. 

latter mwi preYail ; bat, to prodace this eilbot, tb* tiM bbaiHMMM4 bit 
«Qtirely iDcotwistent aod inoapabib of reconcilistion. 
"Ifhere a testator, in one claoae of his will, directed 'that hie wii^ •hoold- 
''have 8 dMwit and comfonable rapport' to be derired ftotn all hie landi^ 
Sid MAemeMt^" and, in a aatMeqaeiit clauee devised le bis sdO A. M fW 
sinple m part of bis lands, aiid the claoss proceeded, ^ snbject oeveithelta^ 
te a eharf e of fiye handred dollars, to be paid by him, bis heirs, frc^ to bia 
brother J'ames M. Baird, ta soon as he, the said James M. Baird, sballi 
iMt o o m pb ttd ttls stodieiB, 4^. ; a good and suiflcieDt vtKieber fbr th#- 
]ieynnm<tftlMsaidsiuDCifftva^bttiK)Mddona^ bidiybiS 

btoicaer assigis foftver, a gaod^pdre and abselnCe estate of iubarilaoee m th# 
said lands and tenements ; Held^ that, notinthstandiBg thtt charge ui favor of 
/aitaes It. Baird, the land so diTised was also subject to its proportionate 
id^ire df tha diargcr in ihvor of the wifb. 

Appeal fttm the Court of Bquitf of Buneotfite Cotuify, 

sptiAg T#hk)> Ism, his Hom>r Jtu^ ShstY i.^ pmufog. 
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V. W. Woo^n aod /. Baxter, for x\\» plainiiff. 
iV. W. Woodfin, for the defendants. 

. In 1839, Bedient Baird 4i^i having previously duly made 
Md published hift last will and testament, iu which he dc- 
Tises as follows : 

" 2ndly. I give and bequeath unto my beloved wife, Mary 
Ann, in case she survive me, a decent and comfortable 
support to be derived from all my lands -.and tenements for 
and during the term of her natur^al life ; and that the full 
and absolute right of all my househould and kitchen furni* 
ture vest in her, together with one horse^ saddle and briJle 
of good quality ; and also that she have the lull, free and 
unlimited control of my negroes, Edward, Nancy, Adelia, 
and Eliza, and their issue, during htr natural life ; atter v\ hich 
it is my will and desire, that said negroes and such issues 
as they may have from this time forward, be equally and 
fairly dividend between my sons Israel Baird and William 
R. Baird, share and share alike, except the said girl Eliza, 
who then with her issue goes to the said William K. Baird 
exclusively. 

" Srdly. I give and bequeath to my son Israel Baird, mj 
five tracts of land, situate, lying and being in the State and 
Countv aforesaid, on Beaver Dam Creek, and the waters 
thereof, including the place where he now lives, containing 
in all eight hundred acres, more or less, to have and to bold 
to him and his heirs forever ; subject, nevertheless, to a 
charge of five hundred dollars to be paid by him, his heirs, 
executors or administrators, to his brother James M, Baird, 
80 soon as be, the said James M. Baird, shall have comple- 
ted his studies and obtained a diploma, or in a reasonable 
time thereafter; a good and sufficient voucher for the pay- 
ment of the said sum of five hundred dollars to the said 
James M. Baird by the said Israel Baird according to this 
my will and desire, shall vest in him, his heirs or assigns 
forever, a good, pure and absolute estate of inheritance in the 
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said lands and tenements. I also give anid bec^ueath unto 
my said son Israel Baird and his heirs, the iollowing ne- 
groef, to wit : one man named Perry, one named Mingo, and 
one girl named Clarai together with all and singular the 
issue of her, the said girl Clara, which may be hereafter 
born, to have and to hold all and singular the said threb 
negroes to him and his heirs forever. 
' '^5thly. I give and bequeath to my sbn William R. BainI 
and his heirs or assigns forever, all timt tract of land, where^ 
on I now live, containing five hundred and thirty one acre^, 
more or lest, together with my negroes Joe, Henry, and 
Mary, with all the issue of the said Mary from this time 
forward, to have and to hold the said negroes, with the is* 
sue of the said Mary, to him, the said William R. Baird, 
and his heirs forever. 

** 6th1y. I will and bequeath to my son James M. Baird 
one negro boy named Lawson, and one horse, saddle aiid' 
bridle worth at least sixty dollars, with the payment of 
which five hundred dollars I have and do hereby charge 
the lands herein devised to mj; son Israel Baird, making the 
same payable so soon as he, the said James M. Baird, shall 
have completed his studies and obtained a diploma, or with« 
in a reasonable time thereafter." 

The land devised to the two sons, Israel and William R, 
Baird, constituted the whole of the real estate of the testa* 
tor. The bill is filed to procure an exposition of the clauses 
in the will, that are herein set forth. The plaintiff is the ' 
widow and devisee mentioned in the second clause. The 
bill chains, that she is entitled to a comfortable and decent 
support out of the whole of the lands so devised during her 
natural life : That she has never heretofore made any re* 
quest of her two sons to make any such provision for her, 
as she is entitled to, and her son Israel having died intes* 
late, and without having made any such provision, his rep* 
resentatives and heirs refuse to do so, or to aid and assist 
in so doing, alleging, *' that no provision was intended to 
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b($ made, so far 8« concerned the laikds and tenements de-' 
vised to the ^aid Israel Baird, but that the same wad inteti-^ 
ded soldr' to be a charge on the real estate devisisd to Wii^ 
Kami/' The bill prays a decree may be made securing to 
her such a provision as was devised to her, otit ol the laodw 
of William Baird, and that descended to the heirs of Israel 
Baird, and which are held by them through their father 
tinder the will of Bedient Baird, their grandfather. Att the* 
parties interested in the controversy are before the Courts 
The answers of the heirs at law of Israel Baird all^e, that 
by the will of Bedient Baird th^ devise to their father, Is*^ 
Mfcel Baihl^ was not charged with the maiiileneinoe of tix^ 
widow, but timt the only chat^e upon it was the Mm of 
fy^ bundled dollars to bis son James, wfaieh, tfiey allege^ 
has been paid. 

The case was set for hearing, and transferred to the Su^ 
pnme Court. 

Nash, J. The governiii^ rule in the conMnidtion oi wifls^^ 
is the intent of the testator.. We must endeavor to get 
into his mind> and, from^ what he has written in his will, aa^ 
certain^ as well as we can, what were his purpose and wishes 
in the matter. If not inconsistent with law, and it be suf^- 
fieiently certain, that purpose must be earried' out. No 
OM can be in doubt as to the intention ef thd testator, as 
expressed in the second clause. He thesein maizes proviso 
ien '^for the decent and comfortable support of his wife du^ 
ling her lifetime." This was a high moral, as weU as^ legal* 
cMigatioQ on him* She had been his oompanidn and fisieridi 
ami with him may have toileil throufi^h many » weai!y dxf, 
in aocomtilalkig the prc^erty he Wbb about to disp^toe of; 
and surely no higher earthly duty ooidd rest upoii' him, 
than to provide tot her comfort during the rtimaittder of 
her pilgrimage, when deprived oC his protection atid caiti* 
Bat it is a d«ty, which th« law enforces, aiid whiobia^hw* 
babd can, by no testamentary pcorision, so far as. his^ceal 
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•state is concerned, deprive her of. The testator in thia 
case was aware of his duty, and it appears to have beea 
witb him a paramount motive. According, then, to the 
second clause of the will, her maintaiaanoe is made a charge 
upon all his lands. The words are, '' to be d^ived from 
aU my lands and tenements." The difficulty is created by 
the third clause, in which the testator gives to hie son Is* 
reel five tracts of land, containing eight hundred acres, ''to 
have and to hold to him and his heirs forever." This, if it 
had st(^t there, was the devise of a fee simple absolqte, 
simply charged as in the second item. The testator goes on 
to say, '^subject, nevertheless, to a charge of five hundred 
dollars, to be paid by him, his heirs, executors or admims* 
trators, to his brother, James M. Baird," dec., "a good and 
sufficient voucher for the payment of the said sum of five 
hundred dollars to the said James M. Baird, by the said Is- 
rael Baird, according to this will and devise, shall vest in 
him, his heirs and assigns forever, a good, pure, and abso* 
lute estate of inheritance in the said lands and tenements." 
That this devise creates a charge upon the land, of five 
hundred dollars, there can be no doubt ; and by the heirs 
of J[firael Baird it is contei^led, that it is inconsistent with 
thai coniaioed in the second clause, and abrogates and 
makes it void. It is said, that where two clauses in a will 
are entirely inconsistent, one with the other, that the latter 
must prevail^upon the principle, that the first deed and 
iast will must stand. To produce this efiect, however, the 
fwo clauses mast be totally inconsistent, and incapable of 
reconciliation, i Roper on l^egacies, S'iS, If they can be 
reconciled, they shall both stand-^upon the principle, that 
every part of a will shall have some efiect given to it 
Thus, if property be given to A, by one clause of a will, 
and by a subsequent one, the same property is given to B, 
they shall hold, as joint tenants, or tenants in cofnmon ; and 
tlieseby, each takes benefit under the will. The inconsts-> 
tency between the clauses we are considering, consists, it 
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m said» not in the double charge upon the land, but in the 
peculiar phraseology of that portion of the third item, 
\f hich devises the land to Israel Baird. The obtaining a 
receipt from James, of the payment of the five hundred 
dollars, shall vest in him ''a good, pure, and absolute estate 
of inheritanoe." The eflect and purpose of this clause is 
to me obvious. He did not mean, that, upon the perform* 
since of that condition, he should hold the land discharged 
of the maintenance, charged upon it in the clause immedi- 
solely preceding* In the first place, he charges the whole of 
ills real estate with the widow's maintenance. He does 
not choose to make her comfort dependent upon any partic- 
ular part or portion of it. His desire is, that she should be 
maintained in that style, and in that abundance she had 
been accustomed to. And it is not perceived with what 
propriety the Court can restrict it to a part. Again, the 
whole of his land, all that he actually owned, is devised to 
tiis two sons, Israel and William R. Baird. We are not in* 
formed of the value of the respective devises, but we are 
tyld in the will, that Israel's share contains eight hundred 
acres, and WiUiam's five. But he has another son, James, 
to provide for, and instead of making his legacy a charge 
upon all the land, he confined it to the portion given to !»• 
riieU Why is this ? It is ialr to [Nresume that the testator 
intended thereby, to equalise the two devises. But this in- 
tention is ut,terly destroyed, if it is held, that the payment 
of the legacy to James by Israel discharges the claim of 
the widow upon his land, whereby the whole burthen wiU 
lie thrown upon William. By such a construction, the 
widow's security will be greatly diminished, and the charge 
upon William greatly increased. Let us suppose, however, 
that, instead of making the five hundred dollar legacy to 
James, a charge upon Israel's devise, he had subjected Wil* 
liam*s, also, to it, and annexed the same condition to the 
whole. Could U be supposed, for a moment, it was the in* 
leation of ths testator, that, upon the payment of the five 
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hundred dollar legacy, the provision made for his widow 
should cease. To provide for his widow, appears to be 
a primary object with him — he was not disposed to throw 
her upon the measured bounty of the law. There is ano- 
ther rule of construetion applicable to this will, or the 
clause we are considering — if a devise be so worded, that 
no meaning can be affixed to it, and the will furnish no 
clue to ascertain the meaning, the bequest must necessarily 
be void for uncertainty. 2 Roper on Legacies, 329. Now, 
in the first part of the third item, an estate in fee simple is 
given to Israel in the land mentioned in it — ^which is an 
estate af inheritance — by the performance of the condition 
annexed in the after part, no greater estate is created. 
This latter clause, then, is insensible, and can have no op- 
eration in enlarging the estate of Israel, or freeing it from 
an incumbrance, from which it was not freed by the pre- 
ceding part. But it is preferred to give to the words, " a 
good, free, and absolute estate," the exposition hereinbefore 
attached to them. That exposition is aided by the consid- 
eration, that, by it, each clause in the will has a practical 
effect given to it. We cannot consent, that the provision 
made for the widow in the first clause, which is certain^ 
shall be controlled by a subsequent disposition, which is 
doubtful and uncertain in its meaning — to say the least of 
it, it would be the reversal of the rule, id cerium est, quod 
cerium reddi poiesi. 

It must be declared, that the plaintiff, Mrs. Baird, is, un* 
der the will of her husband, Bedient Baird, entitled to a 
maintenance ; and that it is a charge upon the real estate 
of the testator, of which he died seised and possessed. 
There being no evidence that the testator had, at the time 
of his death, any other real estate but that devised to Israel 
Baird and William R- Baird, it is referred to the Master, 
to enquire, what will be a proper annual allowance, over 
and above her estate, which will be a decent and comforta- 
ble support lor the plaintiff, regard being first had to her 
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mtuation and condition, and manner of life, during the life 
of her husband ; which, so ascertained, will be declared a 
iEsharge upon the land devised to Israel and William R. 
Baird — ^to be paid by them, on or out of their estates de- 
vised, in just proportion to the respective values of the 
devises, after deducting from Israel's the legacy to James ; 
and the Clerk and Master will report the value* of said de- 
vises, upon the priaciple designated. 

The plaintiff does not claim any allowance prior to the 
filing of the bill. 

FsE CuBf AM. Decree accordingly. 



JOHN D. DAVIDSON db AL. m. H. L. POTTS A AL. 

It is only through the medium of the personal representative, that Courts 
will interfere in the administration of a deceased person's estate. Such rep* 
resentative is the proper person to collect in the assets and to be answerable 
i» those, who may be entitled to them. 

Therefore, one portion of the next of kin cannot sue another portion, in mat- 
ters pertaining to an intestate's estate, without having an administrator aa 
a party. 

And it makes no difibrenee that those, who wish to sue, reside out of the State 
and cannot procure letters of administration. 

A Court of Equity can no more dispense with proper parties to a case, than 
a Court of Law ; nor can the fact of there being no person qualified to pros- 
ecute a legal claim before a legal tribunal transform the case into an equit- 
able one, and thereby give jurisdiction to a Court of Ekjuity. 

The casM of Spack v Lang^ 3 Oev and Bat £q. 60, Alston ▼ J3eteA«2or, S 
Ire. Kq. 269, McNair v McKay, 11 Ire. 692, and Sut€ v BnttQn^ 11 lie. 
l02, cited and approved. 

Appeal from the Court of Equity of Haywood county. 
Fall Term, 1850, his Honor, Judge Dick presiding. 
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JV: W. Woodjin, and /. TF. Woodfin, for the plaintiff. 
/. Baxter and Henrys for the defendaats. 

John Daridson died in the year 1845. After his death 
a paper-writing, purporting to be his last will and testament' 
was offered for probate in the County Court of Haywood, 
where he lived and died, by the defendant Potts, who was 
therein appointed its executor. It was proven in cominoa 
form, and without notice to any of those interested. Sub* 
sequently, the probate was duly, and by the proper Court 
revoked, and the letters testamentary called in, the paper* 
writing again propounded, and an issue ot devisavit vel 
non made up by the Court. This issue is still pending in 
the Superior Court of Haywood. No administration pen* 
dente lite has been granted on the estate of John Davidson. 
The bill is filed by a part of the next of. kin c^ the deceas** 
ed against H. L. Potts and his wife. Eve, who is one of the 
children of John Davidson, and against his widow, Mrs. 
Davidson, and others, his next of kin. It alleges, that, un- 
der the paper-writing so propounded, the defendant, Potts, 
took possession of the whole of the personal estate of the 
deceased, and, together with Mrs. Davidson, the widow, 
has sold several of the negroes to persons residing out of 
the county of ^aywood ; and " that the plaintiffs are fear ^ 
Jul the said H. L. Potts and the said Margaret will send 
said slaves beyond the limits of the State before said suit 
can be tried, and verily believe he will do so." The bill 
prays for a writ of injunction and sequestration, both of 
which were granted, and were duly executed. 

Upon the coming in of the answer, a motion was made 
to dissolve the injunction, which, upon argument, was re- 
fused, and it was continued to the hearing, and the caime, 
removed to the Supreme Court. 

If ASH, J. The bill in this case cannot be sustained in 
any point of view. The parties, both plaintiffs and defend* 
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acts, are the next of kin of John Davidson, standing in 
equal relation to him, and equally entitled to a due propor- 
tion of his personal property — but none of them are entitled, 
in law, to its present possession, or to call upon a Court of 
Equity to interfere in its administration. If the next of 
kin, without the consent of the executor, where there is 
one, possess themselves of it, they are trespassers, and are 
accountable to the representative ; and, if they take such 
possession, where there is no will, and before the appoint- 
ment of an administrator, they make themselves executors 
of their own wronj, subjecting themselves to all the respon- 
sibilities of a regular executor, without many of his immu- 
nities. The bill states, that no administration upon the es- 
tate of John Davidson, pendente lite, has been granted. Du- 
ring the pending of the issue of devisavit vtl non, the paper- 
writing propounded is not his will, and cannot be so con- 
sidered, until so found by a jury of the country. It was the 
duty of the County Court, upon a proper application, to 
have appointed an administrator penderj^te lite, whose right 
it would have been to have taken into his possession all the 
personal property of the deceased, wherever found within 
the State. — It would have been his duty to sue for, and re- 
cover the slaves belonging to it, as well those in the pos- 
session of these defendants, as those in th« possession of 
the purchasers from them. The property would then have 
been safe from the risk now apprehended. It is only through 
the medium of the personal representative, that Courts of 
law will interfere in the administration of a deceased per- 
son's estate. Such rejpresentative is the proper person to 
collect in the assets, and to be answerable to those who may 
be entitled to them. Spack and Long, 2 Dev. & Bat, Eq. 
60 ; Alston and Batchelor, 6 Ire. Eq. 269 ; McNair and 
McKay, 11 Ire. 602; State v Britton's Adm'r, 11 Ire. 102. 
The plaintiffs, aware of this difficulty in their way, state, 
that they reside out of this State, and could not procure 
letters of administration. This cannot alter the law. Gene- 
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ral laws cannot cover each particular case that may arise, 
but constitute a general system, to which particular cases 
must conform. Both in law and equity, cases are governed 
by fixed principles ; and, in this particular, the latter Court 
has no more discretion than the former. Bond and Hop' 
kins, 1 3ch. & Lef. 428, 1 Sto. Eq. s. 20. A Court of 
Equity then can no more dispense with proper parties to a 
case than a Court of law ; nor can the fact of there being 
no person qualified to prosecute a legal claim before a le- 
gal tribunal transform the case into an equitable one, and 
thereby give jurisdiction to a Court of Equity.' A clear legal 
remedy or course existed in this case, and to that course 
the parties must be referred. The protection, which a Court 
of law was competent to afford to the plaintiffs, is as effectu- 
al and ample as that which they seek in this Court. It was 
the duty, then, of the complainants to have caused an ad- 
ministration pendente lite to have been granted. 

If, however, this legal objection did not exist, the relief 
sought for could not be granted. The plaintiffs do not pre- 
sent a statement of facts, authorising the use of the power 
of a Court of Equity to take property out of the hands of 
him, who is in the possession of it. If they were equitably 
entitled to claim it, they do not allege any facts, showing 
that their fears of its removal are well founded. Selling 
some of the negroes within the State is no such fact. 

Pbr Curiam. Bill dismissed with costs. 
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JAMES ALLEN AND WIFE m. L B. BRYANT f AL. A»m*«. ^c • 

DMtlingi between a trnstee and a cestui que truBt, m reference te the trwl 
Smai, are not prohibited : but are watched in thie Court with great jenlony » 
aad the truMtee ie required to ehew affirmatirely, that the dealinge were fair 
and for a reaaooable coBStderation, so as to exclude all suspicion that any 
advantage was taken of the influence, which the relation in most cases 
creates^ 

The easea of Tumage t Tumage, 7 Ire. Kq. 127, and Beyd t Hmmkimj 9 
PfT. Eq. 195, cited and approved. 

Appeal from the Court of Equity of Rutherfoid County, 
Spring Term, 1851, his Honor, Judge Settle presiding. 

Bynum, for the plaintiffs. 

Gaither, /. and 6r. W, Baxter, for the defendants. 

FfiABsOiV, J. The plaintiff, Mrs. Allen, was the widow 
of Ambrose Mills, who died in 1848, leaving a will, by 
which he bequeaths as follows : 

" Thirdly : I give to my beloved wife the right and priv- 
ilege of residing in iny mansion house, together with the 
use of a sufficient quantity of adjoining land to support her 
well and comfortably during her life, (and if she desires it, 
to have one third of my lands laid off to her during her 
life.) But it is my wish, that the whole of my lands, inten- 
ded for her support, should be in the possession and^under 
the control and management of my son William, as it is to 
be his after death, by satisfying and supporting her. I also 
give her a negro girl Maria absolutely ; also old Grey and 
Milly, his wife, and Maria's four children, Button, Larkin, 
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Mdck and George, and the following stock, to wit : two 
horses, four cows and calves, ten sheep and twenty hogs, 
to be selected by her out of the stock in hand, during her 
life, and, at her death, the stock to be equally divided be- 
tween, &c., " and Button, Larkin, Mack and Creorge, t6 be 
divided between,'' &;c. By another clause he gives her 
two beds and furniture, and a bureau ; and he devises the 
<$home place and the lands adjoining to his son William E. 
Mills, " subject to the support of his mother for life, as be- 
fore provided." 

William E. Mills was appointed executor. He qualified 
and assented to the legacies. In January, 1849, Mrs. Milb 
and William E. Mills executed the following deed : 

"STATE OF NORTH CAROLINA— Polk County* 

" This agreement made and entered into this_lst day of 
January, 1849, between Ann F. MHIs of tHe^ne part, and 
William E. Mills of the other part, witnesseth : That, 
whereas, by the provisions of the last will and testament of 
Ambrose Mills, deceased, the said William is to have the 
possession and control of the real and personal property 
left to the said Ann F. (or Nancy, as she is called in the 
will,) his mother, by supporting her well and comfortably 
during her life, now it is agreed by the said William and 
Ann for the mutual benefit of each other, and in order that 
there shall be no misunderstanding hereafter by any of the 

Earties interested — the said William will and he does here- 
y give up and surrender to his said mother, Ann F., two 
rooms in the late dwelling house of the said Ambrose for 
her separate use, and over which she is to have the entire 
management and control, and in which she is to keep her 
own beds and furniture. He also gives her the entire use 
and control of a negro girl, Maria, to wait on her, clothe 
herself and negro children, and to do any thing and every 
thing she may wish and direct. And the said William doth 
further agree and bind himself to support his said mother 
and her negroes well and comfortably during her life — that 
is, he is to furnish all the provisions and necessaries at his 
own expense, and his said mother is to come to his table as 
ime of the family, without any trouble and -expense on her 
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part ; and he is also to furnish her with a horse to ride 
whenever she desires it. 

And the said Ann F. Mills does hereby covenant and 
agree on her part, for and in consideration of the foregoing 
stipulations, to surrender, and she does hereby surrender 
and give up and relinquish to the said William all the re- 
mainder of the dwelling house, lands and negroes, for the 
entire management and control of said property left toherun-^ 
der the said will ; and she does also surrender unto the said 
William all her part ofthe stock absolutely to manage and* 
do with as he pleases, the said William being bound as be- 
fore stated, to support his mother well during her life or so 
long as they may live together. And we, the said Ann F. 
and William E. do hereby bind ourselves to each other, our 
heirs, executors and administrators, well and truly to per- 
form the foregoing covenants and agreements. In witness 
whereof, we have herewith set our hands and seals, the 
day and date above written. 

"ANN F. MILLS, [seal.] 
"WILLIAM E.MILLS, [seal.] 

The parties acted under this deod until August, 1850, 
when William E. Mills died, leaving him surviving a widow 
and three infant children, who are defendants, and leaving 
a last will and testament, by which he gives his estate to 
his widow and children. The will was duly proven, and 
the defendants, Bryan and Mills, were appointed adminis- 
trators with the will annexed. Soon after the death of 
William E., the plaintiff, Mrs. Mills, intermarried with the 
other plaintiff, Allen, and a controvezsy arising as to the 
legal effect of the deed, this bill was filed. The plaintiffs 
insist, that the intent of the deed was to make a mere tem- 
porary arrangement, by which to define the rights of the 
parties, for their mutual satisfaction ; which arrangement 
was to be revocable at the pleasure of either party, and 
was, as a matter of course, to be at an end upon the death 
of William E. Mills, whose personal service, in takmg 
charge of, and managing, the property, and the right to 
"come to his table as one of the family," (the consideration 
which induced the plaintiff, Mrs. Allen, to enter into the 
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agreement,) could no longer be rendered or enjoyed. And 
the plaintiffs insist, that, if the legal effect of the deed is to 
vest all of the interest and estate of Mrs. Allen in William 
E. Mills, as his property, the deed ought to be declared voi<I 
and of no effect ; because, it was executed in ignorance of 
her rights, was obtained by surprise and without consider- 
ation, and by the exercise of an influence growing out of 
the relation in which the parties stood to each other. The 
prayer is for an account, and a surrender and rc-convey- 
ance of all interest or estate acquired by William E. Mills, 
under the deed, and an allotment of one- third* of the land 
of her deceased husband. 

The defendants deny, that the deed was intended as a 
mere temporary arrangement, and lost its binding force and 
eifect by the death of William E. Mills. On the contrary, 
they insist, that its legal effect was to vest in him, as his 
property, all the interest and estate of the plaintiff, Mrs. 
Allen, in the land, negroes and stock, to which she was en- 
titled under the will of her former husband. They deny, 
that she was ignorant of her rights, surprised, or in any 
way unduly influenced ; and they aver, that the agreement 
was fair and reasonable, for the consideration therein ex- 
pressed. They further aver, that none of the negroes, ex- 
cept the woman, Maria, could have been hired for anything. 
Grey and his wife being very old, and the four boys being 
between the ages of eleven and five years ; and Mrs. Allen 
had no means of providing for the support either of the ne- 
groes or of the stock ; so that, if she had kept them, she 
would have been compelled to go in debt, and " would, pro- 
bably, (almost inevitably,) be so deeply insolvent for their 
support, that she would be compelled to sell them, and leave 
herself without support in her old age, dependent upon the 
• bounty of her friends. These things she often repeated to 
William E. Mills, and importuned him to take a convey- 
ance, of all of her property, except Maria and the two beds 

and bureau, and bind himself to support her ; and, in pur- 
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suance of her urgent solicitations, the deed was executed. 
They insist on their rights. 

Replication was taken, and the cause set down to be 
heard. 

The plaintiffs are entitled to the relief prayed for. Adopt- 
ing the construction contended for by the defendants, the 
deed cannot in this court be set up as a bar to the plaintiffs' 
rights, for three reasons. First : It was executed by Mrs. 
Allen in ignorance of her rights. It contains a recital, that 
William E. Mills, by the will of Ambrose Mills, " is to have 
the possession and control of the real and personal proper- 
ty left to the said Ann, by supporting her comfortably du- 
ring her life." Here is an entire mistake, so far as the 
personal property is concerned. Again, she supposed she 
had no means of supporting her negroes and feeding the 
stock — in fact, according to the answer, she thought she 
was at the point of starvation, and in danger of becoming 
the objectof charity ; whereas, by the will, she had a right 
to use a sufficient quantity of the land to support herself 
" well and comfortably ;" which, of course, gave hej the 
right to use enough of the land to keep up her establish- 
ment, and to support the hands and stock, necessary for its 
proper cultivation and enjoyment, as a means necessary to 
support herself well and comfortably. 

Second : The deed was obtained by surprise and with- 
out consideration. Under the will, she had a right , to re- 
side in the mansion house, to use enough of the land to 
support herself and keep up her establishment. Maria was 
a good hand. Two of the negroes were old, but four were 
just becoming valuable ; and she- had two horses, cows, 
sheep, and hogs. All this' she transferred, for what consid- 
eration ? The use of two rooms in the mansion house, the 
right to sit at the table, the use of a riding horse, and the 
use of Maria, as a waiting maid, but Maria was to clothe 
herself and the four boys, her children ; and William E. 
Mills was to support her and the negroes — ^"'that is, he is 
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to furnish all the provisions and necessaries at his own ex- 
pense ;" and is to have the use of the negroes, horses and 
stock absolutely. This c^se falls precisely under the decis- 
ion of Turnage v Turnage, 1 Ire. £q. 127. There, Elias 
Turnage, being entitled to some negroes, receives two of 
them and in consideration thereof, executes a release for 
all the negroes bequeathed. The Court say : " It is a clear 
case of surprise ; being entitled to four negroes, he receives 
two of them and executes a receipt in full. If the two re- 
ceived had been other than those he was entitled to, and of 
more value, it might have amounted to a satisfaction ; but, 
as they were two of the four, it is impossible to hold, that 
it was in satisfaction of the four." It may be added, the se- 
curity of the plaintiff was weakened ; for, she gave up a 
charge on the land and accepted instead thereof, a person- 
al covenant, and put it in the power of William E. Mills, 
to convey the land free of the charge. 

Third : The relation of the parties — that of trustee and 
cestui que trust — is a conclusive reason. Dealings between 
a trustee and cestui que trusty in reference to the trust fund, 
are not prohibited, but are watched in this Court with great 
jealousy, and the trustee is required to show affirmatively, 
that the dealing was fair and for a reasonable consideration, 
so as to exclude all suspicion, that any advantage was ta- 
ken of the influence, which the relation in most cases cre- 
ates ; Boyd v Hawkins, 2 Dev. Eq. 195. 

We are also of opinion, that nothing has been done 
amounting to an election on the part of Mrs. Allen. The 
deed certainly cannot have that effect. She conveys her 
interest in general terms, so as to pass the right to one 
third of the land, or the right to a support, which was 
charged on the land ; which made election unnecessary. 

The plaintiffs are entitled to one third of the land allot- 
ted to them for the life of Mrs. Allen, (she having by the 
bill made an election to have the land,) and to have the 
negroes surrendered to them, and to an account of the pro- 
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fits of the ihird of the land and of the negroes, from the 
death of William E. Mills ; and also to an account of the 
value of the horses, cattle, sheep, and hogs, at the date of 
the deed, with interest upon such value from the death of 
said Mills, up to which time the agreement was acted on, 
and Mills was entitled to the use of the property, and the 
increase of the slock. 

Per Curiam. Decree accordingly. 



WILEY 0. BAILEY m. E. CARTER A AL. 

The time fixed io a statute, as a bar to the redemption, io the case of an ez> 
press mortgage, specifying a day of forfeiture, mast also be applied to a 
right of redemption, arising by constructioD of a Court of Equity, and the 
time must be computed from the accruing of the right to sue. 

A Court of Equity can no more disregard a statute of limitation and repose, 
than a Court of Law can. 

Appeal from the Court of Equity of Yancy County, 
Spring Term, 1851, his Honor Judge Settle presiding. " 

The bill is for the redemption of a slave, Maria. The 
parties lived in Yancy, and the plaintiff, as a surety for a 
debt to the original defendant. Carter, conveyed the slave 
to him by deed bearing date September 13, 1841, purport- 
ing to be- absolute, in consideration of the price of $400* 
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At the same time Carter executed a written agreement, to 
reconvey the slave, on the payment ot the $400, with in- 
terest thereon from date, on or before the 1st day of Janu- 
ary next following. Carter took the slave into possession, 
and, on the 2d day of November, 1843, the plaintiff gave 
up to him the agreement to reconvey, or defeasance, with 
a written endorsement from the plaintiff, assigning it to 
Carter, " for value received." The bill was filed in April, 
1847, and alleges, that the debt to Carter was not $400, 
but only $150 originally ; and that Carter was Sheriff of 
the county, and had in his hands several executions against 
the plaintiffs property, and availed himself of the power 
he thereby had over the plaintiff, to obtain from him the 
surrender of the defeasance, without any consideration 
therefor, although the slave was of the value of $500, or 
more. 

Carter answered, that on the 13ih of September, 1841, 
the plaintiff owed him the full sum of $400, for debts pre* 
viously or then contracted, and that the value of the slave 
was not then more than that : That the plaintiff made fre- 
quent efforts to sell her to other persons up to November,. 
1843, and could not get more for her; and that, finding he 
could not, the plaintiff then proposed to sell her absoluely 
to the defendant, and that, in order to close the business, 
and obtain an indefeasible title, he and the plaintiff agreed 
for the equity of redemption at the price of $52 50, and 
thereupon the plaintiff surrendered the defeasance, which 
was intended as an extinguishment of the right to redeem. 
The answer states, that the defendant had, ever since, held 
and claimed the slave as his own absolute property, and 
without any claim on the part of the plaintiff of any right 
of redemption ; and, thereupon, it insists on the lapse of 
time, and on the act of Assembly limiting the time, <fcc. 

J. W. Woodfin for the plaintiff. 

N. W, Woodfn, and Gaither for the defendants. 
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RuFFiN, C. J. There are two statutes making the laches 
of a mortgagor a bar to redemption. One was passed in 
1826, and enacts, that the presumption of the abandonment 
of the right of redemption^ on mortgages generally, shall 
arise from the lapse of ten years after the forfeiture of. the 
mortgage, or last payment on it. That forms the 14th sec. 
of Rev. Stat. chap. 65, and has no application in this case. 
The other is the act of 1830, and forms the 17th sec. of 
the same Rev. Stat.; and it enacts, that, when a mortgagor 
of personal property shall fail to perform the conditions of 
the mortgage for the space of two years from the time of 
performance specified in it, or shall omit for that period af- 
ter the forfeiture of the mortgage, to file a bill claiming the 
equitable right to redeem, such mortgagor shall be forever 
barred of all claim in equity to such personal property. 
The period of two years seems to be short, and, it may be 
feared, will not unfrequently operate severely on the neces- 
sitous people, who are compelled to mortgage slaves. But, 
as the enactment stands, it concludes the plaintiff's case, 
which is within its letter. It was argued on his behalf, that 
the case was taken out of the act by the subsequent deal- 
ings, whereby Carter obtained a surrender of the defea- 
sance, and, in effect, a release of the equity of redemption, 
by undue means, and without any consideration : constitu- 
ting fraud and oppression on the plaintiff, amounting to a 
new and substantive ground of relief. It is not necessary 
to consider the proofs as to the consideration for the sur- 
render, and the circumstances under which it was obtain- 
ed ; because, allowing the facts to be as alleged by the 
plaintiff, the relief, in respect thereof, would be simply to 
put that transaction out of the plaintiff's way, as being, in 
itself, a bar to the redemption, to which he had an equity, 
according to the terms of the original mortgage, and leave 
him to insist on that equity, if done in due time — that is, 
within two years from the 1st of January j\Jl 842. It may 
be, that the dealing for the equity of redemption in No- 
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vember, 1843, was such a recognition of it, as would au« 
thorise the time to be computed from that period. . Whe- 
ther that be so, or not, is not now to be decided ; for, sup- 
posing the affirmative, the bill would slill be barred, since 
it was not filed for upwards of three years after that deal- 
ing. For, undoubtedly, the time fixed in the statute as a 
bar to redemption, in the case of an express mortgage, spe- 
cifying a day of forfeiture, is also to be applied to a right 
of redemption, arising by construction of a Court of Equi- 
ty, and the time must be computed from the accruing of 
the right to sue. The Court of Equity can no more dis- 
regard a statute of limitation and repose, than a Court of 
Law can. 

Per CuRtAM. Bill dismissed with costs. 
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A. made a parol contract for the purchase of land from B., for which he paid 
•by delivering a horse, and also a bond on one M, ^hich he caused to be 
-made payable toB. M. died died insolvent, the bond remaining uncoHec- 
ted. Heldf on a bill for specific performance or compODsatiqn, to which 
B. pleaded the Statute against parol contracts for land, that A. was entitled 
to compensation ; that so far as related to the horse, if that had been the 
only subject of controversy, A. would have had no claim to relief in Equity, 
as he could have had complete redress at law, upon the recision of tb6 
contract ; but as he had no legal redress as to the bond, the Court would 
entertain jurisdiction as to that matter ; and, thus taking jurisdiction of 
part^of the case, would take jurisdiction of the whole and grant the relief 
prayed for. 

The chBeB of Ellis v Ellis, 1 Dev. Eq. 341,398, and Alhea v Griffin, 2 Dev. 
and Bat. E(f.9, cited and approved. 

Appeal from the Court of Equity of Haywood County, 
Spring Term, 1851, his Honor Judge Settle presiding. 

The parties made a parol contract in March, 1848, 
whereby the defendant agreed to convey to the plaintiff in 
fee seventy three acres of land for the price of $250, and 
then put him into possession. The defendant at the same 
time received from the plaintiff a horse at the price of fifty 
dollars. The bill was filed in February, 1850, and states^ 
that, by the agreement, the residue of the purchase money 
was to be satisfied by the plaintiff's transferring to the de- 
fendant a claim he had by open account on one John N. 
McGee, who resided in the same neighborhood with the 
parties, and whose circumstances were all known to the 
defendant, and that the defendant was to look to McGee 
alone for the payment thereof, and without any guaranty 
from the plaintiff : That the plaintiff accordingly authorised 
the defepdant to receive the debt from McGee and give him 
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an acquittance therefor, and the defendant accepted McGee 
as his debtor for the said sum of 9200 in full payment of 
the purchase money for the land, and discharged therefrom ; 
and that he, the defendant, afterwards came to an arrange- 
ment with McGee, whereon the defendant agreed to in- 
dulge McGee further, and took McGee 's bond in March» 
1849, for $200, payable to himself: That at the time of the 
contract McGee, though somewhat indebted, had consider** 
able property in his possession, and could have been com- 
pelled by suit to pay the debt ; but that,, after givfng his 
bond to the defendant, MeGee died insolvent, whereby the 
debt has been wholly lost : That the contract between the 
parties was further, that the defendant should make a deed 
to the plaintiff, whenever he should be requested ; and thatj 
in faith thereof and inasmuch as he had thus fully paid the 
price of the land, the plaintiff, after being let into posseS" 
sion, made extensive improvements on the premises, and 
requested the defendant to convey them to him* — which the 
defendant refused, upon the pretence, that he was not to 
make the conveyance until all the purchase money should 
be paid, and that the same had not been paid, inasmuch as 
he did not accept McGee's debt in satisfaction of the resi« 
due of the purchase money, but agreed only to take it as 
a further security, sa as to give the plaintiff credit for such 
sums as McGee might pay him thereon ; all of which pre« 
tences are false. The prayer is for a decree for specific 
performance by a conveyance, or, if by reason of the agree- 
ment not being in writing, the plaintiff cannot have that 
relief, that the defendant be compelled to account lor the 
value of the horse and the amount of McGee's debt, so pass- 
ed by the plaintiff in the payment, and also satisfy the 
plaintift'for the value of his improvements. 

The answer admits the agreement for the sale of the 
land at the price of $250, and that the defendant let the 
plaintiff into immediate possession, and received in part 

payment a mare at the price of ^0. But it denies, XYutlL 
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the contract was in other respects as stated in the bill : 
And it states, that the agreement was not, that the defend- 
ant would make a conveyance whenever requested, but it 
was, thai he might retain the title, as a security for the re- 
sidue of the purchase money, and he was not to convey, 
until the whole thereof should be satisfied by negotiable 
notes made by solvent persons in Haywood county : And 
fupther, that the defendant did not agree to take the plain* 
tiff's claim on McGee for 8200 in, payment of any part of 
the purchase money, but that, when the plaintiff proposed 
to transfer the claim to him, he, the defendant, positively 
refused to accept the same as a payment, upon the ground 
that McGee was insolvent, and so he distinctly intormed 
the plaintiff. The answer denies, that the defendant ac- 
cepted the claim on McGee at all, while it was due on open 
account, or ever took a bond therefor from McGee ; and it 
states, that when the defendant refused to take the claim, 
as just mentioned, the plaintiff informed him, that McGee 
had promised to pay him negotiable notes on other solvent 
persons in that county, and proposed to transfer them to 
the defendant, when they should be received ; and the de- 
fendant agreed that he would accept such notes, when of- 
fered. It is further stated, that the defendant frequently 
urged the plaintiff to come to a settlement with McGee and 
get good notes from him and settle with the defendant for 
the residue of the purchase money, and the plaintiff prom- 
ised to do so ; but, instead thereof, that the plaintiff on the 
26th of December, 1848, took from McGee his bond for 
$200, payable to Xh6 defendant on the 1st of March, 1849, 
^ which is exhibited,) and offered that to the defendant in 
payment, and the defendant refused to accept it : That 
thereupon the plaintiff represented to him that McGee had 
the notes of other persons, which he would give in place of 
his own, and thereby prevailed on the defendant to take 
the note for $200 into his possession, arid make'thfeexi. 
change With McGee. The answer avers, that the defend^ 
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ant took the bond of McG^e for the purpose of endeavor- 
ing to get other good notes from him, which, if obtained, 
he would be willing to take in payment, and for no other 
purpose whatever ; and that, after the bond fell due, he ap- 
plied to McGee for such notes, but was unable to obtain 
any, as McGee had become insolvent ; and he then offered 
to return McGee's bond to the plaintiff, having never made 
any other use of it or claimed it as his own. The answer 
then insists, as there was no memorandum in writing, sign- 
ed, &c. of the agreement, on the benefit of the Statute 
making void parol contracts for the sale of land, as if the 
same were pleaded. 

/. W. Woodjin, for the plaintiff. 
/. Baxter for the defendants* 

^ RuPFiN, C. J. The case of Ellis v Ellis^ when before 
the Court on the re hearing, and the motion for further di* 
rections, 1 Dev. Eq. 341 and 398, and that of Albea v 
Griffin, 2 Dev. & Bat. Eq. 9, dispose of all the points in the 
present case. As a bill for specific performance, it cannot 
be sustained, and to that extent it must be dismissed, as the 
defendant insists on disaflirming the contract, under the 
statute of frauds, in ordinary cases, the same disposition 
would be made of it, in its alternative aspect of having the 
alleged payments on account of the purchase money de- 
creed back. As the contract is disaffirmed and void, the 
plaintiff might, as a matter of course, recover money on it 
in an action for money had and received, and also recover 
the horse in trover after a demand ; and, as there would be 
full remedy at law, this Court would not interfere. But, 
as in Ellis v Ellis^ the jurisdiction to grant the alterna- 
tive relief arises, in this case, from the peculiar circum- 
, stances, which define the extent of the plaintiff's right, and 
prevent him from having any remedy at law, in respect of 
a principal part of the claim, that he may justly set up ; 
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that is, for the bond of McGee. That was given for a debt 
from McGee to the plaintiff; but, upon the supposition that 
It would answer the defendant's purpose, and not foresee- 
ing the state of things subsequently happening, it was ta- 
ken by the plaintiff, payable to the defendant — so that, in 
respect of that bond, on which, as both sides state, nothing 
has been received, the defendant has no legal remedy, and, 
consequently, must be entitled to relief here. That relief, 
the plaintiff insists, should be by a decree for the nominal 
amount of the bond, because the defendant took it as mo- 
ney, and is bound to account for it as money, and because 
McGee was able to pay it when it fell due, and the defend- 
ant made it his own by his laches, in not taking the proper 
means of enforcing payment. On those points the parties 
are at issue, and each has taken proofs. When read on the 
hearing, it did not seem, that the plaintiff had, by any 
means, satisfactorily established the facts, in either aspect, 
as alleged by him. But the Court does not consider the 
proofs at all ; for, supposing proofs admissible on this part 
of the case, after the denial in the answer of the contract, 
as set forth in the bill ; and supposing the proofs to estab« 
lish the allegation of the bill, respecting McGee's debt and 
solvency, still the plaintiff could not, upon either ground , 
have a decree against the defendant, for money in respect 
of that bond, when the defendant never received anv, but 
the decree must be only for the bond itself, with a special 
endorsement, without recourse to the defendant. If the de- 
fendant should refuse obedience to the decree, that might 
lay the foundation for holding him liable to make compen- 
sation in money for the bond. But that is not to be anti« 
cipated, as the answer states, that the defendant never 
claimed it as his own, and had offered to return it, and he 
brings it into Court for the plaintiff. The bond is all the 
defendant got from the plaintiff, and that is all the plaintiff 
can ask back. It was his folly not to take a deed after, 9^ 
he alleges, paying for the land, or not to make the contract 
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in an obligatory form, and to leave to the defendant the 
office of collecting the money from McGee, instead of at* 
tending to it himself; and, in the state in which the thing 
is now brought, he can in equity only get from the defend- 
ant the thing the latter received from him. As the plaintiff 
is entitled to that equity, so as thereby to confer a juris* 
diction of a part, of the transaction, it is proper the decree 
should embrace the whole, although in respect of other 
parts, the plaintiff might have a remedy at law. The plain* 
tiff's equity, then, is to have the bond of McGee, and for 
payment of the value of the mare received by the defend- 
ant, with interest thereon, and also, the value of the per- 
manent improvements made by him on the premises, before 
filing the bill, or before he was informed, at any time prior 
to the filing of the bill, that the defendant would not con- 
vey the premises to him under the contract — the plaintiff 
allowing, or paying to the defendant, such reasonable rents 
or profits as the plaintiff hath derived from the premises, 
or as they were worth since the plaintiff took possession, 
and delivering possession of the premises to. the defendant. 
Unless the parties should agree on those points, there must 
be a reference to the Clerk, to make those enquiries, and 
ascertain the balance due from the one party to the other. 
As it is manifest that the real controversy in the cause 
was upon the question, who was to bear the loss of McGee's 
debt, and that has been decided against the plaintiff, he 
must pay the costs up to this time. 

Per Cukiam, Ordered accordingty. 
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ROBERT CHAPMAN v». JACOB MULL. 

Hie principles in relation to dealings between trustee and ceMtui que trustt as 
adopted by Cowts of Equity, do not apply to the caw of mortgagor and 
niertgagee. Pepeudence and the duty of protection are not involved in ^ 
this relation, and they may deal, subject only to the ordinary principles i 
with tfiis difierence, that the relation is a circumstance, which always cre- 
ates suspicion, and aids in the proof of an allegation of oppression and iin« 

* due advantage, when there is a gross inadequacy of price* and other circum* 
stances tending to show fraud. 

• Appear from the Court of Equity of Burke County, 
Spring Term, 1851, Judge Settle presiding. 

Gaither and E. P. Jones for the plaintiff. 

r. R. Caldwell and N. W, Woodfin for the defendant. 

Pearson, J. In February, 1848, the plaintiff borrowed 
of one Hull the sum of $160, for which he executed his 
note, with the defendant as surety ; and to indemnify him, 
executed a deed, conveying to him several tracts of land. 
The deed was absolute on its face, but there was a parol 
agreement, that it should be void, provided the plaintiff paid 
off the note to Hull, or otherwise released the defendant 
from the suretyship. In March, 1849, the defendant noti- 
fied the plaintiff, that he should insist upon being discharged 
from his suretyship, and the plaintiff endeavored to make 
sale of the land, with a view to pay off the note to Hull , 
He did not succeed in effecting a sale, except a small por- 
tion, which he contracted to sell to one York. About the 
1st ot April, it was agreed between the plaintiff and de- 
fendant, that the defendant should purchase all of the land, ' 
except fifty acres, at the price of $269, and should dis- 
charge the note to Hull in part payment. Accordingly, on 
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the 18th of April, the parties met at the house of the plain- 
tiff, and a deed was executed by him for the land, as befora^ 
agreed on, and the defendant paid the price by handing to 
the plaintiff sereral notes, which he held on him, and a re- 
ceipt for an open account, and by agreeing to pay the note 
to Hull; and the defendant took immediate possession of a 
small mill situate on the premises, and agreed to let the 
plaintiff keep possession of the residue, until he gathered 
his crops. 

In August, 1849, the plaintiff paid to Hull the principal, 
and interest of the note, and offered to hand back to the 
defendant the notes which he hod received of him, and to 
pay the open account, and demanded a reconveyance, 
which was refused. 

The plaintiff charges, that the deed of the 13th of April, 
1649, was obtained from him by fraud: That he was in 
distressed and needy circumstances, and the defendant, 
taking advantage of his condition, and of the fast thut he 
held a deed for his land, which waa absolute on its face, and 
falsely representing that Hull was about to sue and force 
the collection of the note, by surprise and circumvention » 
procured the plaintiff to execute the said deed. The prayer 
is for an account of the profits, and a reconveyance. 

The defendant denies that there was any fraud and cir* 
eumvention. He avers, that he very reluctantly consented 
to become the surety of the plaintiff, and did so upon the 
express understanding, that he was not to continue bound 
longer than twelve months : That, after the expiration of 
that time, finding that the plaintiff was not going to move 
in the matter, he went to him and insisted upon being dis- 
charged, and told him, that for that purpose he must sell 
the land or a part of it ; and upon the plaintiff's replying, 
that he would not be able to sell, he told him he would take 
the land, himself, at a fair price, rather than continue bound. 
He avers, that he at all times admitted that the first deed 
was but a mere security ; and that the price he paid for th^ 
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land was a fair one, and more than lie could get from any 
one else ; and his reason for giving it was, not because he 
wanted to buy, but because he was determined not to stand 
bound as surety longer than he had at first agreed to do. 
He admits that the plaintiff paid ofi* the note to Hull, but 
he says he had before informed Hull that he was to pay the 
note, and they had agreed to meet and have a settlement ; 
and he refused to reconvey, because he had put valuable 
repairs on the mill. He avers his readiness to pay to the 
plaintiff the amount paid by him to Hull. 

The plaintiff has failed to prove his allegations. He 
makes no allegation as to the value of the land ; but we 
are satisfied it was not worth more than 8250, or $800, 
and the price paid was a fair one. There was no secrecy 
and no haste in concluding the transaction. The defend- 
ant always admitted, that the first deed was intended as a 
security, and the plaintiff had time and a fair opportunity 
to sell to any other person, if he had been able to get a bet- 
ter price. 

The bill seems to have been filed under a misapprehen* 
^ion of the application of a principle of equity. Where 
there is the relation of attorney and client, guardian and 
ward, trustee and cestui que trusty although dealing in re- 
spect to the fund is not prohibited in this Court, yet it is 
watched with much jealousy, and the attorney, guardian, 
or trustee is required to show affirmatively, that such deal- 
ing was fair, and for a reasonable consideration ; so as to 
exclude the inference, that advantage was taken of the re- 
lation existing between the parties — that of dependence on 
the one side, and a duty to protect on the other. In these 
cases the principle is adopted, not because there is fraud, 
but because there may be fraud. 

This principle does not apply to the relation ot mortga- 
gor and mortgagee. Dependence and the duty of protec- 
tion are not involved in the relation. The parties have de« 
finite rights, stand at *^ann*s length," and may deal, subject 
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only to the ordinary principle ; with this difference — ^tbe 
relation is always a circumstance which creates suspicioDt 
and aids in the proof of an allegation of oppression and ub* 
due advantage, where there is a gross inadequacy of price^ 
and other circumstances tending to show fraud. 

We are inclined to the opinion, that the principle, fts be- 
tween trustee and cestui que trust, may be applicable to a 
case, when the conveyance is absolute on its face, and thQ 
fact of its being a mere security, rests on parol proof, and 
is controverted ; because, in such case, the one party is in 
the power of the other, and has not the ability of selling, 
80 as to discharge the incumbrance. But it is not neces- 
sary now to decide the point ; for, in this case, the defend* 
ant at all times admitted, that the first deed was a mere se - 
curity, and the plaintiff had time and opportunity of making 
sale, and was not at all embarrassed by the fact^ that it was 
abMute on its face. 

The bill must be dismissed with costs, upon the defend- 
ant's paying into Court the amount of the note to Hull, 
with interest thereon, for the use of the plaintiff, as the de* 
fendant admits to do. 

, Pie Cvriam/ Decree accordingly. 
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Th« feara uid ^ppreii^iovp •f • ifmwiidir vto, tbm pnq^y ^ ^M 
^ » teomft for life will be d«iirpy«4 or g^M ^ ef tiM 9l«i«,iir«4AM^ 
ficient groaods, apoi> which to grapt a M^ntftottiop or ne tpti { bat ih^ 

' facta most be Mt forth, to anable the Ooart to see that thoee fean and ap- 
preboMioQo are well founded. 

Appeal from the Court of Equity of Surry County, Spring 
7erm, 185L 

The bill is filed for an injunotion and sequestration, and 
states* that John Logan died about the year 1835^ and by 
his last will devised the whole of his estate, real and per* 
sonal> after the payment of bis debts, to his wile Mary Asa 
(lOgt^o, the defendant, during her life, and, after her deathy 
to be divided, as therein directed ; except one hal^ whieli 
W98 to be at her absolute disposal. Mrs. liOgan was left 
^1q executrix, and took into her possession the wh.<^ pi^op* 
erly^ 9nd i^ still SQ possessed The bill alleges, that she is 
old and infirm of mind, incapable of managii^ the eetali^ 
and that it has been greatly wasted ; and the plaintiff fears^ 
that, if she lives much longer, little of it will remain to 
those, who will succeed to her ; that the slaves have been 
so little kept in order that they have become idle and drunk* 
en ; ** and that there is great danger^ that the said slaves 
will not be forthcoming at the death of said Mary Ann/' 
The bill expressly admits, that the defendant is not nois 
compos mentis. The plaintiff is the assignee, as he alleges, 
of one of the interests in remainder. Upon this bill an in* 
junction and sequestration were granted. The answer 
admits the charge, that the defendant is very old, but de* 
x^ies, that the estate has been wasted and is now less val- 
uable than when sKe received it. Upon the coming in of 
the answer, upon argument the sequestration was removed ; 
and from this interlocutory order, the plaintiff appealed. 
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H. C. Jones, for the plaintiff, 
Bajfdefif for the defendant. 

Nabh, J. We entirely concur with the Court below. 
The tntt lays no foundation for the relief asked. It has 
BeM repeatedly decided, that the fears and apprehensions 
of a remainder man, that property in the hands of a tenant 
for life will be destroyed or carried out of the State, are no 
wflfeienr grounds, upon which to grant a sequestration or 
ne exeat ; but that the facts must be set forth, to enable 
the Court to see that they are well founded. The only- 
ground stated here is, that the defendant is a very aged 
lady, and labors, no doubt, under many of the infirmitiee 
incident to others at her time of life, and she stoutly de* 
nieHy she labors under more. It is to be remarked, too^ 
that XKNie of the other claimants in remainder complain, or 
Mj\ that they fear a destruction or wasting of the proper- 
ty. They are content to risk their interests, until, in the' 
course of nature, they shall come into its possession ; and 
the plaintifl must be content, so far as this case is concern^ 
•d, to bide bis time. We see no reason for depriving the 
defendant of the possessicm of the property, which the af^ 
fiMftiixH atid bounty of her husband have secured to her. 

T^re is no error in the interlocutory order appeakdT 
fimtit ^ioh is hereby affirmed ; and the plaintiff must pay 
dib'costs of this' Court. 

'WiSti opinion will be certified' to the Court of Equity for 

SUIfyy otEunty. 

-J 

ThM- CuiliAit Ordered aecordir*g!y. 



aM SUPREiME COURT. 



JOHN J. AND WILLIAM A. HALES BY GUARD*N w. JOHN K. 

HARRISON. 

Where a tenant for life sold a negro, ^ho was taken out of the State to parte 
unknown, and sold by the purchaser ; Held, that after the death of the 
tenant for life, the remainder men, though they might have recovered 
damages at law without shewing notice, yet, haying shewn notice, they 
fix the purchaser with fraud, and, upon that ground, are entitled to recover 
in a Court of Equity the amount for which the negro sold, with interest, 
deducting an allowance for expenses, commissioos, &c. 

Whether a Court a Equity would not have had jurisdiction in such a case, 
without shewing notice, Qu<Br€. 

The case of Cheshire v Cheshire, 2 Ire. Eq. 569, cited and approved. 

Appeal from the Court of Equity of Union county. 
Spring Term, 1851, his Honor Judge Battle presiding. 

The facts of this case are f;et forth in the opinion of the 
Court. 

Alexander, Osborne and Hutchison for the plaintiff. 
Wilson for the defendant. 

PfARsoN, J. The plaintiffs were entitled to the reversion-, 
ary interest in a negro boy, after the death of their mother. 
She married one GrifSce, and took the boy into possession^ 
and in 1838, sold him to the defendant, for the price of 
$580, who soon thereafter carried him out of the. State to 
parts unknown, and sold him at an advance of $85. Mrs* 
GrifBce died in March, 1844. 

The plaintiffs allege, that the defendant had notice of 
their right, and they pray that he may discover the amount 
for which he sold the negro, and account therefor. 

The defendant denies that he had notice, and avers that 
the advance in the price was not more than enough to pay 
his expenses, and a reasonable advance for his commissions 
and risk. 
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We are satisfied the defendant had notice. 

It ^as insisted, that the plaintifis had a remedy at law 
by a special action on the case, and this Court ought not to 
take jurisdiction. It is true, the plaintiflb might have re- 
covered damages at law, without showing notice. ' But, by 
showing notice, they fix the defendant with a fittud ; and, 
as he carried the negro to parts unknown, they have a 
right to follow the fraud, to call for a discovery, and to hold 
him to account for the sum which he received. We givo 
no opinion as to the necessity of proving notice, in order to 
give this Court jurisdiction. 

This was decided in Cheshire v Cheshire, 2 Ire. Eq. 569. 
It was held in that case, that the defendant, if charged 
with the sum, for which the slave sold, had a right to an 
allowance for expenses, commissions, &c. The defendant 
says, these items will about equal the advance in the price. 
Assuming this to be true, the plaintifis are entitled to a de- 
cree for the sum of $580, with interest from the death of 
Mrs. Griffice, March, 1844. 

The defendant must pay the costs. 

Pxa CuKiAir. Decree accordingly. 
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ADVANCEMENTS. 

1. Where a father put into 
the possession of his son a 
slave, not as an advance- 
ment, but expressly as a 
loan, and the slave remain* 
ed several years in the 
possession of the son, with* 
out any claim on the part 
of the father, and then the 
Slave died, and afterwards 
the father died intestate ; 
Held that the slave was 
not an advancement, but 
the value of the hire of 
the slave, while in the son's 
possession, was an ad 
vancement. Manner v. 
Winburn. 142 

2. A father sold to one of his 
sons a tract of land and 
took his bonds for the pur- 
chase money- Afterwards 
he surrendered one of the 
bonds to his son, and then 
died intestate ; Held, that 
the amount of the bond so 
sufrendered was an ad- 
vancement to the son. — 
Ibid. 



3. In the case of advance* 
ments, interest should not 
be calculated on them 
from the time of the intes* 
tate's death ; as the admin- 
istrator is not chargeable 
with interest on the assets, 
until two years after that 
period, ibid. 

4. Where an advancement 
of a slave has been made 
to a son by a father, who 
died intestate, and ' the 
slave dies in the lifetime 
of the father, the son shall 
be charged with the valu* 
ation of this negro, as a 
a part of his advancement 
in the distribution of the 
intestate's estate. If slaves 
advanced increase, the 
child has the benefit ; if a 
loss happens, it falls on the 
child. Walton Y. • Wal^ 
ton, 138, 

5. A. died intestate^ in 1848 
leaving a widow and six 
children surviidng hiixu 
to-wit : John, IsJusan^ Ra- 
chel, Temperance, Eli^a- 
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beth and Dolly. Three 
other children died in his 
lifetime, Sarah, Mary and 
Rebecca, each of whom 
left children, surviving the 
intestate. The intestate 
in his lifetime gave and 
conveyed to John two 
slaves, and a tract of land 
in fee. The slaves were 
of less value than one 
tenth part of his personal 
estate; but they and the 
land together exceeded one 
ninth of the whole estate, 
real and personal. The 
intestate also by deed con- 
veyed certain slaves to 
his daughters. He also 
put other slaves, without 
conveying them in posses- 
sion of his three daughters, 
who afterwards died in his 
lifetime, and after their 
death conveyed them to 
his daughters' children re- 
spectively. There is a 
surplus of money and 
filaves remaining for dis- 
tribution. Ibid. 
• 6u Held^ first; that the grand- 
children, taking in right of 
their mothers, were not 
bound 40 bring into hotch- 
•pQt the slaves put in pos- 
session of, but not convey- 
ed to^ their mothers, but 
. conveyed to themselves, 
but they were bound to 
bring in those conveyed to 
their mothers respectively. 
The statu teof distributi ons 
is restricted to gifts from 
a parent to a child, and 
does not include donations 



to grand children. Ibid. 

7. Heldy secondly ; that un- 
der the act of 1844, ch. 

. 51, in the distribution ot 
the personal estate of an 
intestate among his child- 
ren or those who represent 
them, advancements, made 
to one of the children, of 
real as well as of personal 
property, are to be brought 
by such child into hot^ch- 
pot, even where the intes- 
tate has not died seized of 
any real estate ; and that 
in this case, John, having 
received in real or person- 
al property more in value 
than his share of the per- 
sonal estate remaining for 
distribution, is entitled to 
claim nothing more. Ibid. 

S. Held, thirdly ; that though 
the widow is entitled to 
the benefit of advance* 
ments of personalty, made 
to the children ; yet she is 
not entitled to any benefit 
from advancements of real 

Eroperty,but, in estimating 
er distributive share, ad- 
vancements of personalty 
are alone to be reckoned. 
Ibid. 
9. Held, therefore, that, in 
this case, the widow's share 
is to be first ascertained, 
upon the basis of a divis- 
ion of the personalty, by 
itself (including partial ad- 
vancements,) between her 
and all the children, ander 
the act of 1784; and after 
taking out her share, the 
remaining fund is divisi- 
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ble among the other eight 
children or such of them 
as were not, fully advan- 
ced, and their representa- 
tives. Ibid. 

ARBITRATION AND A- 
WARD. 

1. The object of a submis- 
sion to an arbitration, is 
to put an end to litigation, 
and therefore, the award 

. must be final ; and if it is 
not final, and thus the ob- 
jects of the arbitration not 
completely answered, the 
consideration of the agree- 
ment fails, and either party 
may insist upon setting it 
aside, and claim the right 
to stand in statu quo, — 
Patton V. Baird. 255 

2. Where the arbitration is 
a rule of Court, there is a 
further reason, that, unless 
the award be final, the 
Court cannot enforce it. 
In this State, judgments 
are entered upon such a- 
wards, and the parties are 
then out of Court. Ibid. 

8. Aftfer an award has been 
made, the arbitrators are 
functi officio, and have no 
more power to alter it than 
a jury have to change their 
verdict, after it is rendered, 
and they dicharged. Ibid. 

4. Arbitrators are no more 
bound to go into particu- 
lars, and assign reasons for 
their award, than a jury 
are for their verdict. — 
Their dutv is best dischar- 
ged by a simple announce- 



. ment of the result of their 
investigations. Ibid. 

BILL AND ANSWER. 

1. The plaintiff in Equity 
must, to entitle himself to 
a decree, sustain his own 
allegations, it will not be 
sufficent for him to rety 
upon anv equity, disclos* 
sed in the answer, other 
than that alleged in his 
bill . Melvin v. Robinson. 

80. 

2. The Court does not favor 
the "splitting up of suits'' 
unless there are several 
persons having distinct 
rights, and prejudice may 
result from the fact of the 
investigation being made 
too complicated. And 
where the plaintiffs rishts 
stand upon the same foot- 
ing, ana the matters char* 
ged constitute in fact but 
one transaction^ he may 
unite them all in one bill. 
Rasbery v. JoneSy 146. 

3. Where a person files a bill 
to set aside an usurious 
contract, he must submit 
te have the whole agree- 
ment annulled and to be 
restored to his original 
condition. Therefore ha 
cannot claim to be relieved 
from the usury, and at the 
same time to be benefitted 
by the extension of credit 
for which the Usurious in«* 
terest was stipulated. Ibid. 

BILL TO PERPETUATE 

TESTIMONY. 
1 . One cannot be allowed to 
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call for the title papers of 
another, under whom he 
gets up no title nor inter- 

• est in himself, except that 
he may, possibly, at some 
time find it convenient to 
use them in an action at 
law, as evidence against 
those having them in pos- 
session, udon a collateral 
matter. Baxter "v Farmer, 

239. 
% Bills to perpetuate testi- 
mony only lie, when the 
evidence relates to legal 
ri^ts, which cannot be 

* tned immediately, by rea- 
son of the impediment of 
a prior lesal title, outstan- 
ding in Sie defendant or 
some one else. Ibid. 

. BONDS AHD NOTES. 
When a note or bond is as- 
signed, after it becomes 
due, the assignee, though 
for valuable consideration, 
and without notice, holds 
it subject to all the eaui« 
ties, which the debtor nas 

Sainst the assignor. Mos- 
ler V Bast, 39. 

CONTRACTS. 

1. Equity never gives relief 
upon an executed contract 
except on the ground of 
accident, mistake or fraud. 
Murray v King^ 19 

2. Where the feme plaintiff 
had conveyed her estate 
in dower to the defendant 
and he had coyenanted, in 
consideration thereof^ to 
support her. Held, thati if 



he failed to do so^ she could 
not set aside the whole 
contract, but must resort 
to her remedy at law for 
damages. Ibid. 
3. Where A claimed title to 
a slave as a legatee, and 
one of the other legatees 
conveyed certain other 
slaves to A in considera- 
tion that he would suffer 
the slave claimed by him 
to be sold as a part of the 
fund for distribution, and 
it turned out that A was 
not in fact entitled to such 
slave, the agreement that 
the slave should be so sold 
did not form a valuable 
and sufficient considera- 
tion for the slaves convey- 
ed by the other legatees. 
Motley ^ Motley, 211 

CREDITORS. 
Equity never interferes to 
aid one creditor gainst 
another, ou the ground of' 
mistake. Knight v Bunn, 

77 

DEEDS. 

L. Where a bond has been 
given for the conveyance 
of land, and the adminis- 
trator of the obligor, after 
his death, executes a deed 
for the land, by virtue of 
our Statute, any equitable 
defence against the bond 
may be set up against the 
deed, which rests upon the 
bond, McCraw v Gwin, 

&5 

2 k Where a deed is assailed 
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on the ground of fraud and 
the allegation is not made 
good, plaintifls are not in 
general allowed to fall back 
upon any secondary equi- 
ty ; and they are never al- 
lowed to do so unless such 
secondary equity is dis- 
tinctly set out in the bill 
and relied on as an alter- 
native, so as to give to the 
defendant full notice, and 
an opportunity to meet the 
bill in both its aspects. — 
Ibid. 

DEVISES «& LEGACIES. 

1. A testator devised to his 
son A, a certain tract of 
land, and to his son W, 
another tract, and directed 
that Ashould erect on W's 
land a dwelling house, 
within ten years from the 
date of the will, and, to en- 
able him to do so, lent A 
the use of a negro man 
and a wagon and four hor- 
ses, for ten years. At the 
end of the ten years the 
house had been commen- 
ced, but was not finished, 
and what had been done 
was not done in a work-, 
manlike manner; Held, 
that W was not entitled to 
recover from A the hire or 
profits of the negro and 
wagon, and horses, but 
that he was entitled to re- 
cover such a sum as would 
be sufficient to enable him 
to finish the house in a 
workmanlike manner. 
Brown v Brown, 30> 
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A testatrix, in one claiuM 
of her will, devised as fol- 
lows :' "I will that all the 
balance of my property, 
not herein disposed of, be 
sold by my executor, and 
after my debts paid, the 
proceeds of the sale to be 
divided into three divis- 
ions, one to A, one to B, 
and the third to be held by 
n\y executors for my ne* 
groes," &c. By another 
clause she had directed her 
negroes to be emancipa- 
ted ; and it had been deci- 
ded that the negroes and 
the fund given to them did 
not pass by the will, but 
fell into the residue; it was 
now held that these ne- 
groes, and the property be- 
queathed to them, consti- 
tuted the primary fund for 
the payment of debts. 
Kirkpatrick v Rogers, 44« 
It is the general rule, that 
independent of any inten- 
tion of the testator, and 
without any particular 
charge on it,theluw throws 
the burthen of paying the 
debts on property, as to 
which there is an intesta- 
cy, unless there be an ex- 
ception of it, or charge of 
the debt, &c., be fixed, by 
plain words or implication, 
on other property exclu- 
sively. Ibid, 

A mere charge of debts on 
a particular part of the es- 
tate will not exonerate a 
fund, on which there is a 
prior liability; for the 
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charge may as well be ta- 
ken, as making that fund 
auxiliary, as intending to 
place it in front. Ibid, 

5. There must be something 
to chanse the order, in 
which, the law says, the 
different parts of the es- 
tate are applicable, when 
the testator does not direct 
otherwise. Ibid, 

Q, C, a woman, was entitled 
to a legacy of a life estate 
in two-thirds of a certain 
umlivided number of 
slaves, and sold part of 
them, and with part of the 

Eroceeds purchased a 
ouse and lot. She after 
wards married B, who re- 
. leased his interest in the 
. house and lot to the lega- 
. tee of the other undivided 
third of the slaves, and re- 
ceived a portion of the a- 
mount due for the price of 
the slaves sold by his wife. 
. B then conveved his inter- 
est in the ''house and lot" 
to a trustee to secure cre- 
ditors; Held, that, as B 
bad not elected to take the 
house and lot as part of 
his wife's legacy; the deed 
to the trustee for creditors 
passed no title, legal or 
equitable. Powell v Mc 
Donald, 58. 

7. A testator bequeathed to 
his sons as follows : "I give 
and bequeath to my sons, 
A, B, C, and D, and their 
heirs, 440 acres of land ly- 
ing, &c., my two negroes, 
&c., all of which I wish 



sold, and the proceeds to 
be equally divided among 
my said four sons, &c., af- 
ter my funeral expenses 
and debts are paid out of 
the same. Held, that the 
sons did not take such an 
estate in either the land or 
negroes, as was subject to 
execution or attachment, 
but they were only enti- 
tled to divide the proceeds 
of the sale of the property, 
which the executor was 
directed by the will to 
make. McLeran v McKe- 
than, 70. 

8. A testator devised to his 
son H, several tracts of 
land, and to his son John, 
several tracts of land, in- 
cluding the home place, af- 
ter the death of his wife. 
He gave to each ot his 
daughters, E and M, a ne- 
gro woman and four chil- 
dren. He ^ave to his wife 
absolutely six negroes, and 
lent to her during her wid- 
owhood, four other ne- 
groes, and gave her horses, 
ploughs, cattle, &c., and 
lent her the home planta- 
tion, with the privilege of 
fire wood and rail timber 
on an^ of his lands for the 
use ot the plantation. He 
then directed as follows : 
•*I will that my negroes all 
to be hired out m com- 
mon, except those given to 
my wife and also loaned to 
her, and the hire and inter- 
est of my notes to go for 
clothing and educating of 
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^ mv children, and the rest 
of my lands also." At the 
time of the testator's deaih, 
bis son H. had just arrived 
at age. E. was 14, J. 10, 
and M. 8 years of age. 
Easton v Easton, 98. 
9. Held, 1st, Thai the widow 
was entitled to the imme- 
diate possession of the ne- 
groes, and the stock, farm- 
ing utensils, &c., which 
were bequeathed to her ; 
and also to the immediate 
possession and use of the 
home plantation; 2dly, 
That H., having arrived at 
age, was entitled to the 
immediate possession of all 
the land devised to him, 
.jind the one-fifth part of 
the undisposed of proper- 
ty, leaving the balance as 
a common fund for the sup- 
port and education of the 
three other children, to be 
applied to that purpose at 
the discretion of the exec- 
utor : 3dly, That when M- 
arrives at age or marries, 
she will be entitled to 
draw, out of the common 
fuud, the negroes given to 
her, and one -fifth of the 
property undisposed of: 
so, also, J., when he ar- 
rives at age, will be enti- 
tled to the land devised to 
him, subject to the life es- 
tate of his mother in the 
home place, and to one- 
fifth of the undisposed of 
property ; and 4thly, that 
when M. arrives at age or 
marries, she will be enti- 



tled to the negroes given 
to her, and one-fit\h of the 
property undisposed of; 
and the widow will then 
take the remaining fifth of 
the property undisposed 
of. Ibid, 

10. A gift by will of a negro 
woman and her increase 
does not include the child- 
ren born in the life time 
of the testat^r. Tui^age 
V Turnage, 127 

11. A, by one clause of his 
will, devised as follows: 
" I leave to J. S. W. the 
use of the lot and improve- 
menls, whereon he now 
lives, until my son C. ar- 
rives to twenty one years 
of age, or for four years 
after my death; then I wish 
them sold, and the amount 
divided among, (fcc, on 
condition that he, the said 
J. S. W. will keep them 
in repair, and assist my 
wife ill the management 
of the farm and settlement 
of my estate." In anoth- 
er clause, the testator says, 
" I hereby nominate and 
appoint my wife M, and 
my son C. W. W., execu- 
trix and executor to this 
my last will, (G to qualify 
when he arrives at twenty 
one years of age.") And 
again the testator says, 
" 1 request the favor of my 
nephew, J, S. W. to at- 
tend to and assist my wife . 
in her business, until my 
son C becomes capable of 
doing so, or longer, if nee- 
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. «8sary, and to employ oth- 
er counsel and advice, 
when necessary, for which 
I wish to compensate him." 
The will was made in Ju< 

. ly 1646, the testator died 
in 1848, and his son C ar- 
rived at ace in March, 
1850. Held, that the de- 
vise to J. S. W. was only 
as a compensation for his 
services until C arrived at 
age and qualified as exec- 
utor, and that J. S. W/s 
interest in tlie house and 
lot terminated at that pe- 
. riod. Skinner v Wood, 

131 

12. A residue of goods, 
which are given for life, 
with a remainder over, 
ought to be sold by the 
executor, and the interest 
on the amount of sales 
should be paid to the leg- 
atee for lile, the principal 
being kept by the executor 
iov the remainder men. — 
Jones V Simmons, 178 

13. When the property is 
delivered over to the ten- 
ant for life and by him 
wasted or consumed, the 
remaindermen are entitled 
in Equity to recover its 
value either from the ex- 
ecutor of the original tes- 
tator or from the executor 
of the tenant for life. Ibid. 

14. Where two clauses in a 
wil] are entirely inconsis- 
tent, one with another, the 
latter must prevail; but, 
to produce this effect, the 
two clauses must be en- 



tirely inconsistent and in- 
capable of reconciliation. 
Baird v Baird, 265 

15. Where a testator, in one 
clause of his will, directed 
that his wife should '' have 
a decent and comfortable 
support to be derived from 
all his lands and tene- 
ments," and, in a subse- 
quent clause, devised to 
his son A in fee simple a 
part of his lands, and the 
clause proceeded, "sub- 
ject, nevertheless, to a 
charge of five hundred 
dollars, to be paid by him, 
his heirs, &c., to his broth- 
er James M. Baird, as soon 
as he, the said James M. 
Baird, shall have comple- 
ted his studies, &c. T a 
good and sufficient vouch- 
er for the payment of the 
said sum of five hundred 
dollars, &c., shall vest in 
him, his heirs or assigns 
forever, a good, pure and 
absolute estate or inherit- 
ance in the said lands and 
tenements; Held, that, 
notwitstanding this charge 
in favor of James U. Baird, 
the land so devised was 
also subject to its propor- 
tionate share of the charge 
in favor of the wife. Ibid. 

16. A testatrix devised as fol- 
lows : "I give and bequeath 
to my brother J. the other 
half of my estate, in trust 
for the benefit, mainte«> 
nance and support of my 
daughter A., provide, sh^ 
becomes a widow and Jwmb 
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nol A sufficiency for her 

support, during her life, 
and, at the time of her 
death (or should her situa- 
tion require it) to be equal- 
ly divided between the 
children of my daughter, 
Ann Steptoe, then alive, 
or their issue, and should 
either of them die without 
issue, then their part to be 
equally divided between 
the survivors or their is- 
sue. Harvey v Smith, 182. 

17. Held, that there being no 
direction for an accumu- 
lation, the profits accruing 
during the coverture of A, 
belons: to the next of kin 
of the testatrix. Ibid. 

18. A testator bequeathed as 
follows : " Thirdly, I de- 
sire that all the rest oi my 
negroes may be divided in- 
to two equal parts. One- 
half of said negroes I give 
and bequeath to my grand 
children," A, B, and C, "to 
be divided between them 
as follows, viz : ** to be e • 
qually divided between" 
the said A, B, and C. — 
"Fourthly, should either of 
the said" A, B. and C, "die 
before arriving at the age 
of twenty-one years, un- 
married, and without leav- 
ing a child or children, liv- 
ing at his or her death, I 
desire that the share of the 
one so dying shall go and 
belong to the survivor or 
survivors of them, and 
should all" the said A, B, 
and C "die before arriving 

a 



at the age of twenty-one 

years, unmarried and with- 
out leaving a child or chii- 
dren, or the issue of such 
living -at the death of the 
survivor of them. I then 
leave the half of theae- 
groes, hereby bequeathed 
to them, to such person or 
persons as may be my next 
of kin, according to the 
Statute of distributions." 
A attained the ageof twen- 
ty and married, and then 
died in the lifetime of the 
testator, leaving no i^sue. 
Hinton v Lewis, 184. 

19. Held, that the share be- 
I queathed to A, did not sur- 
vive to B and C, but went 
to the next of kin to the 
testator. Ibid. 

20. A testator, by his will, 
gave and bequeathed *• to 
the heirs of^.G. six hun- 
dred dollars," In another 
clause of his will he gave 
to A and B, "sons of \f, 
five hundred dollars each," 
and, in another clause, to 
the seven children of G. T. 
two hundred dollars each.*' 
S. G. is still living. TYwt- 
berlake v Harris^ 188. 
Held, that the bequest to 
Ho the heirs'' of T. G. was 
void for vagueness and 
uncertainty, ibid. 

21. A testatrix, by her wjll, 
devised as follows : **! de- 
sire that, at my decease, 
after my just debts are 
paid, my property may be 
divided as follows: '*To the 
Bible Society, Bduoati<9n, 
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Colonization .and Home 
Missionary Societies, each 
itfe hundred dollars." It 
was admitted by the claim- 
ants of the respective leg- 
acies, that the Bible and 
Colonization Societies 
were not described by their 
corporate ^ames, though 
they were well known and 

. called by the names used 
In the description — and so 
also as to the two other 
Societies. Taylor v Amer. 
Bible Society, 201. 

2iS, tield, bjr the Court, that 
the description not being 
correct on the face of the 
will, so as to designate 

* with certainty who were 
the objects of her bounty, 
the legacies are void for 
uncertainty in the descrip- 
tion of the persons who 
were to take. Ibid. 

tti. In the same will is the 
following clause : "As to 
my slaves, if I could any 
way effect it, I would 
emancipate them. I do 
not wish to entail slavery 
upon them. G. P. has been 
promised if I ever sold him 
to let him have a chance 
to buy himself. If this can 
be done, I desire it may, 
by his paving my estate 
one hundred dollars." 
Held, that by this clause 

* there is no direction for 
the emancipation of any 
of them. Ibid. 

24. A testates bequeathed 

and devised to each of his 

*five children a large a- 



mount of personal and real 
estate, "subject to the pay- 
ment of one hundred dol- 
lars,*' each to A. B., when 
she should arrive at the 
age of eighteen. Held^ihdX 
the duty of paying these 
sums of one hundred dol- 
lars to A. B. was not im* 
posed on the executor, but 
was a trust to be perform- 
ed by the children respec- 
tively. Phillipi y Hum- 
phries, 206. 
31. When C. D. purchased 
Some of the land and ne- 
groes so bequeathed, and 
with notice, he is liable, in 
default of the legatees and 
devisees, to pay to A. B. 
the proportion of her lega- 
cy which the legatees or 
devisees, from whom he 
purchased, were bound to 
contribute respectively, — 
the legacy of A. B. being 
a lien on such property. 
Ibid. 

EVIDENCE. 
1. A deed in trust to secure 
creditors, thus described 
one of the notes intended 
to be secured; "A note 
to John Kicks for about 
twentv three hundred and 
fifty dollars, now in pos- 
session of D. A. T. Ricks, 
given several years since, 
to which Bennett Bunn, 
B. D. Battle and Robert 
Ricks are sureties." Held, 
that parol evidence coidd 
not be received to shew 
that this description was 
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S'ven bj mistake^ and that 
e note intended was as 
follows : *' 92412 26 cents. 
With interest from the 
10th of January, we or 
either of us promise to 
pay p. A. T. Ricks, guar- 
dian, two thousand four 
hundred and twelve dol- 
lars twenty six cent3, for 
value received. Witness 
our hands and seals 18th 
February, 1S49. Redmun 
Bunn, Bennett Bunn, D. 
B. Battle." Knight v 
Bunn^ T7 

2 Where a deed is attacked 
on the ground of fraud, it 
is competent to shew, in 
addition to the considera- 
tion expressed, the motives 
of the grantor in making 
the deed ; such, for in- 
stance, as the relationship 
of the parties or the great 
degree of affection in the 

?antor for the grantee. — 
otter V Everett, 152 

EXECUTIONS. 

1. In order to pass a title to 
the interest of a remainder- 
man in personal property, 
sold under execution, it is 
necessary that the proper- 
ty should be present at the 
sale. Blanton v Morrow, 

47 

2* The sheriff, who has an 
execution against a re- 
mainderman, has a right 
to seize the property in 
possession of the tenant 
for life and bring it to the 
place "of sale. J&fcf. 



EXECUTORS & ADMiy*. 
ISTRATORS. 

1. If an administrator gives 
a preference to a creditor, 
who is not entitled to it, 
he commits a devastavit^ 
and is chargeable for the 
same^ assets to another, 
whose debt is of higher 
dignity, or whose diligence 
gives him priority; and 
this, though it may have 
been done through an hon« 
est mistake. And the rule 
is the same In Equity, in 
Jhis respect, as at law.-— 
Move V Albritton, 62. 

2. Where A and B were co- 
sureties on a bond of C, 
and C died, and A admin* 
istered on his estate ;- • 
and then B, in a suit a* 
gainst A as administrator, 
recovered the amount of 
a debt due to B by the 
principal, A's intestate, 
and fixed him with assets 
upon the ground that A 
had paid the debt to C vol- 
untarily, while B's suit 

g; J 
lof 

to restrain B from' collect* 

ing his judgment, and for 

contribution, that he had 

no assets of his intestate 

out of which he could pay 

the debt to C, but that he 

paid the same out of his 

own funds, which was de* 

nied by B in his answer ; 

Held, that the Court could 

not determine the question 

of contribution, until an 

account of the administra- 



was pending ; and A alle< 
ged in a bilfof injunction 
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liou of A ibouUi be taken, 
and for that purpose a re- 

' ference be had, and the in- 
junction continued over. 
Ibid. ' 

•» Where it is alleged that a 
note bekmgiug to as es- 
tate ham Imo, frauduient- 
}y and in breach of trust, 

. transferred by the execu- 
tor, there nnust be an in- 
quiry into the state of the 
assets ; for if a balance 
was due to the executor to 
the amount of the note, it 
was not a fraud in him*to 
appropriate it to the pay- 
ment of his own debt. — 
Ward V Turner, 73. 

4, Plaintiffs are not allowed 
io impeach a single item 
in the administration of 

• assets. It can only be 
readied by a general ac- 
count, which will be final, 
not only as to the item 
particularly complained of. 
but as a settlement of a 
whole subject. Ibid, 

5^ Where there are no debts 
' due from an estate, it is 
the duty of the executrix 
to pay the legacies, with- 
out waiting for the expira- 
tion of the two years from 

. the death of the testator. 
Turnage v Turnage, 127. 

5^ The statute allows two 

. * years to executors and ad 
roinistrators to settle es 
tates, upon the supposition 
that many estates, which 
are complicated, cannot be 
settled in less time; but 
this is intended as an in- 



dulgence to tKem, and 
by no means intended to 
confer on the residuary 
legatee the right to have 
the fund put oot at inter- 
est for hW baneiC iiuf. ' 

7. A, by his mil, beqiteatbeif 
all his personal property to 
his widow. Ho died, lear* 
ing surviving him, his wid- 
ow and eight children, who 
were born before the ma- 
king of the will, and one 
child born afterwards, for 
whom no provision had 
been made; Held, that the 
latter was entitled to one- 
tenth part of the personal 
estate, though no petition 
was filed by such child 
within ihe time proscribed 
by the Act of Assembly, 
the administratrix having 
herself filed this bill under 
the provisions of the Act. 
Alston V Alston, 172. 

8. It is only through the me- 
dium of the personal rep- 
resentative, that Courts 
will interfere in the ad- 
ministration of a deceased 
person's estate. Such re- 
presentative is the proper 
person to collect in the as- 
sets, and be answerable to 
those who may be entitled 
to tiiem. Davidson v Poits^ 

272. 
Therefore, one portion of the 
next of kin cannot sue an- 
other portion, in matters 
pertaining to an intestate's 
estate, without having an 
administrator as a party. 
Ibid. 
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ynd it mtikeB no tliflTerence 
that those who wish to 
sue, reside out of the State, 

' and cannot procure letters 

of administration. Ibid. 
0. An adnninistrator may sell 
or pledge the effects, or dis- 
count a note belonging to 

- the estate, and the party 
who deals with him will 

fet a good title, provided 
e deal honestly ; for the 
legal title is in the admin- 
istrator, and the purposes 
of the estate may require 
the representative thus to 
dispose of parts of it. — 
Wilson V Doster, 231. 

10. But when one gets from 
the administrator, or other 
person acting in a fiducia- 
ry character, the trust fund 
or a part of it, as payment 
of the trustee's own debt, 
that person cannot hold 

' the fund from the cestui que 
trust, any vjnore than the 
original trustee could : for 
it is a clear fraud, in vio- 
lation of the obligations in 
the trust in one of the par- 
ties, and a concurrence in 

. the fraud by the other, and 
both are equally liable. 
Ibid. 

11. The next of kin could re- 
^ cover the assets so dispo- 
sed of, and the surety of 
the administrator, who has 
paid the claim of the next 
of kin, on account of an 

/ administrator becoming in- 
. solvent, and having com- 
mitted a devastavit, will 
be entitled to the same re- 



lief their eould have had. 
Ibid. 
12. An executor has the le* 
l^al title and the anthority 
m law to sell slaves and * 
other chattels of his testa- 
tor, and, unless the pur- 
chaser knows that the sale 
i« not made for the purpo- 
ses of the estate, but mala 
fide for the purpose of a 
devastavit, he gets a good 
title, as well in equity as 
at law. Polk v Robinson, 

235 

FEME COVERT. 

A feme covert, entitled to a 
separate estate in personal 
property, unless there be 
some clause of restraint of 
her dominion, may convey 
it and do all other acts in 
respect to it, in the same 
manner, as if she were a 
feme sole, whether a trus- 
tee be interposed or not* 

Pearbow, J., dissented. — 
Harris v Harris, 111 

FRAUD. 
1. The plaintiff was a poor 
ignorant old man, who had 
never had a law-suit. He 
was arrested on a ground* 
less charge of conspiracy 
at a late hour of the night, 
and having his fears exci- 
ted by the falsehood and 
artifice of the defendant's 
agent, for the purpose of 
being released, executed a 
note for a certain warn. 
Held, that this note was 
procured frpm him by ir^ud 
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tad duress, and that he 
was entitled in Equity to 
have it Cancelled. Mead* 
ewB y Smithy 7 

9« It is as much against con 
pcience, to attempt to avail 
one's self of the ]ni(^uit^ 
of an agent, after it is 

. known, as if there had been 
preconcert. Ibid. 

S. Where a person frudulent- 
ly conveys property to an- 

. other, with the view of 
defeating h i s creditors. 
Equity will not assist him 
to procure a reconveyance. 
Jones V Gorman^ 21 

4« Mere inadequacy of price 
is no ground for setting 
aside a contracti unless it 
be such as amounts to op- 
parent fraud, or the situa- 
tion of the parties be so 
unequal, as to give one of 
them an opportunity of 
making his own terms. 
In such a case, Equity 
would not lend its aid to 

. execute the contract; but 
leave the party seeking it 
to h i s remedy at law. 
Potter T Everett, 152 

t» Where a tenant for life 
sold a negroj who was ta- 
ken out of the State to 
parts unknown,' and sold 
by the purchaser; Held^ 
that, after the death of the 
tenant for life, the remain- 
der-men, though they 
might have recovered dam- 
ages at law without shew- 
ing notice, yet, having 
9bewn natice, they fix the 
purchaser with fraud, and 



upon that ground, are en« 
titled to recover in Equity 
the amount for which the 
negro sold, with interest, 
deducting an allowance for 
expenses, commissions, 
&c., Hales v Harrison, 

298 
6. Whether a Court of Equi- 
ty would not have juris- 
diction in such a case, 
without showing notice, 
Quere, Ibid, 
INJUNCTIONS. 

1. Injunctions to prevent per« 
sons from working a gold 
mine, to wkich' the plain- 
tiff claims title, are not put 
upon the same footing witk 
injunctions to stay execu- 
tions on judgments at law, 
where the legal rights of 
the parties have been ad- 
judicated. McBrayer v. 
Hardin, I. 

2. In cases of the former 
class, where it appears, 
that, if the defendant's al- 
legations be true, the in- 
junction can do them no 
harm, but, if the plaintifTs 
allegations be true, he may 
sustain an irreparalSle in- 

i'ury, the injunction should 
)e continued to the hear* 
ing, that the facts may be 
investigated. Ibid, 

3. A Court of Equity will 
restrain, by injunction, the 
assignor of an equitable 
claim from dismissing a 
suit at law, brought by the 
a&signee in the name of 
the assignor. Deader v JE/- 
fcr, 24. 
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grant t sequestration or 
ne exeat; but the facts 
mast be set forth, to ena- 
ble the Gourt to see that 
those fears and apprehen- 
sions are well founded.— 
Lehman v Logan, 296. 

LIMITATIONS-^Stat. op. 

A Court of Equity can no 
more disregard a statute 
of limitation and repose, 
than a Court of Law can. 
Bailey v Carter, 282. 

MARRIAGE AGREE- 
. MENTS. 

1. Where an agreement in 
contemplation of marriage 
between A and B, the in- 
tended wife, (no trustee 
being interposed,) it was 
Mipmated that B ''shall 
have and hold (her prop- 
erty) the land, negroes, &c. 
to the onl^ use and benefit 
of the said B, her execu- 
tors and assigns forever.'' 
HeU, that these words 
cannot be considered as 
amounting to a gift to her 
next of kin. Hooks v Lee, 

2. "Executors and adminis- 
trators," taken as words of 
purchase, cannot mean 
**next of kin. Ibid. 

3. If there were nothing more 
in the deed, it would be 
held clearly, that B, taking 
an absolute estate and dy- 
ing without making any 
disposition thereof, the per- 

• eonal estate would pass, 
' -according to law, to her 



husband as her adminis^ 
trator, or to such person 
as might administer for her 
husband. Ibid. 

4. But where, in the same 
deed or agreement, U was 
further stipulated. "That I 
the said A do hereby 
assign, sell, deliver, alien 
and confirm, and have by 
these presents sold, alien- 
ed, assigned, delivered and 
confirmed to the said B, 
all the right, title, estate, 
interest and benefit, which 
I may by law acquire, de- 
rive or receive, either in 
law or equity, in and to 
the {said) real and person- 
al estate, belonging to the 
said B, by reason of the 
said intermarriage:'* it was 
held, hat A had thereby 
renounced and given up 
all right which he would 
otherwise have been enti- 
tled to, either in law or 
equity, after the death of 
his wife, as her husband, 
and of course could claim 
none of the property, so 
secured, in that capacity; 

md, 

5. It was held, further, that 
this construction was not 
varied by the insertion, in 
the clause covenanting for 
further assurance, of the 
words " entirely to divest 
himself ot right, title and 
estate, in and to the land 
and negroes, &c., so that 
he nor his creditors shall 
have any right to sell or 
contract the same. Ibid. 
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4, It has been repeatedly de- 
cided, that, on amotion to 
dissolve an injunction, it 
must appear that the an- 
swer fully meets the plain- 
tiff's Equity — it must not 
be deficient in frankness, 
candor or precision, nor 
must it be illusory, tbid, 

5. Equity will not enjoin a 
tenant for life from remo- 
vinff the properly, or com- 

Sl nim to give security 
r its forthcoming, unless 
good ground be shown that 
It is in danger of being re- 
moved beyond the juris- 
diction of the Court. Cla- 
gon V Teatey^ 173. 

Q, Although, in general, a 
tenant tor life of slaves is 
entitled to the possession 
of them, yet it is a settled 
rule of the Court not to al- 
low them to be removed 
beyond the jurisdiction of 
)lhe iState. Cro$s v Camp, 

193. 

T. Ilence, when a tenant for 
life of slaves, living here, 
threatens to carry them 
away, or to sell them to 
another, with a view to 
their removal, a Court of 
Equity will lay them un- 
der injunction and bonds 
not to remove them, and 
to have them forthcom- 
ing. Ibid. 

8. A man who is sued in an 
potion of debt, and does 
i)pt prove, on the trial at 
)aw, payments which he 
alleges he has made, can 
have no relief in equity, 



unless be can show some 
fraud o r circumvention 
practised, to prevent his 
making the proof. Deaver 
T Erwin. 250. 

9. In regard to new matter, 
introduced by a defendant 
in his answer to an injunc- 
tion bill, there is this dis* 
tinction: Where the bill 
charges the receipt of mo- 
ney, and a general accoun- 
tability, and the answer 
admits the receipt, and 
seeks to account for the 
money by alleging its ap- 
plication to some particu* 
lar purpose, then the in- 
junction will not be dis- 
solved on the answer : but 
where the bill charges a 
payment on a particular 
account, and the answer 
denies that any payment 
was made on that account, 
and accompanies the deni* 
al with an admission that 
a certain sum was receiv- 
ed, as a payment on some 
other account; for there 
is no confession and avoid- 
ance by new matter, but a 
positive denial of the alle- 
gation, together with an 
explanation of a circum- 
stance, relied on to give 
color to the allegation. — 
Ibid. 

10. The fears and apprehen* 
sions of a remainder man, 
that property in the hands 
of a tenant for life, will be 
destroyed or carried out of 
the State; are no sufficient 
grounds upon which to 
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6: By marriage articles it 
was stipplated that all the 
*'right, title and interest of 
the property, now belong- 
ing to S, (the intended wife) 
shall not be changed or so 
altered, as to become sub- 
ject to the control of J, 
(the intended husband,) as 
respects being subject to 
the paynient of any debts 
ef the said J, which he 
may now owe, or may 
hereafter contract in any 
way whatever, or be sub- 

i ject or liable to be sold by 
the said J, to his use and 
benefit, without the con- 
sent of the said S. Nev- 
ertheless, the said J has 
i'ull power and authority 
to and the property of the 
said S, at all times in Such 
manner as shall be most 
ccHiducive to the said 6, 
and that a reasonable por- 
tion of the property as 
aforesaid shall be made 
use of by the said J, for the 
better support of the said 
S." Held, thsLt the wife 
had no power, by virtue of 
these marriage articles, to 
dispose of the property by 
will. Jones y Hurst, 1.34. 

MORTGAGES. 

1. A mortgagor, who has not 
paid the amount of the mo- 
ney loaned on ^he mort- 
. gage- and admitted to be 
due, nor brought it into 
Court, cannot enjoin the 
lifiortgagee from 'collecting 
the amount due, nbr from 
3 



recovering in ejectment' 
the mortgaged premises, 
although the plaintiff alio- 
ges that the contract was 

. usurious. Cunninghams. 
Pavts, 5. 

9. A deed, absolute on its 
faoe, may be ^enverted in- 
to a mere security for mo- 
ney lent, by sn allegation 
that such was the mten* 
tion, and that the condi- 
tion was omitted by mis- 
take or by surprise, or by 
the fraud or oppression of 
the party who procured 
its execution, provided the 
allegation is clearly estab* 
lished by parol evidence, 
of admissions and declara- 
tions of the party, aided 
and confirmed by facts and 
circumstances. Sellers ▼. 
Stalcup, 13. 

8. Where, in a case of that 
kind, the admissions of the 
party were proved, and his 
answer to a bill filed a- 
gainst him was unfair and 
equivocal, and where it 
was also proved that the 
sum paid was grossly in- 
adequate as a considera- 
tion for an absolute sale-^ 
that the plaintiff was in 
need of money, and was 
in the power of the defen* 
dant, who held executions 
against him — and that the 
plaintiff retained posses- 
sion for some short time, 
made a contract to sell the 
land, and put a tenant in 
possession to hold for him, 
who did sO| until the de- 
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fendant expelled him: — 
Held, thai under these cir- 
cumstances, the deed 
should be held merely as 
a security for the money 
actually advanced. Ibid, 
4. Where it was complained 
that a deed, which appear- 
ed on its face to be for an 
absolute sale of land, was, 
in reality, intended as a 
mere security for money 
loaned or advanced, it was 
held by the Court, that the 
following facts established 
by the proofs, were entire- 
ly inconsistent with the 
fact of an absolute sale, 
and showed that the con- 
veyance could only have 
been intended as a mort- 
gage ; 1st, that the con- 
sideration expressed, was 
less than one third the val- 
ue of the land ; and the 
grantor could then have 
sold it for the value; 2dly, 
under the same arrange- 
ment,under which the land 
was conveyed, and about 
the same time, the grantor 
took a bill of sale, absolute 
on its face, for some per- 
ishable property, as corn, 
&c., and it is admitted this 
was only security for the 
loan of money; 3dly, The 
grantor remained in pos- 
session of the land for near- 
ly two years before it was 
claimed by the grantee, 
without any charge of 
rent; 4lhly, the sum paid 
on the mortgage of the 
perishable estate exceeded 



the amount due on that 
mortgage ; 5th, The pre- 
cise and peculiar fraction 
in the sum alleged as the 
value of the land, and the 
purchase money, $31.40. 
Kemp V Earp, 167. 

5. A executed a mortgage to 
B, to secure the payment 
of a certain debt due from 
A to B, and also transfer- 
red to B, without endorse- 
ment, four notes on a third 
person. B, at the same 
time, executed a deed, in 
which it was stipulated 
that "B shou!d not call on 
A, or hold him liable, un- 
til the insolvency or ina- 
bility.to pay of the obli- 
gors is ascertained by le- 
gal process." Burton v. 
Wheeler^ 217. 

6. Held, that the mortgage 
and the deed being execu- 
ted at the same time, must 
be construed together. — 
Ibid, 

7. Held, further, that collec- 
tion by legal process refer- 
red only to a judgment and 
execution at law, and that 
the party was not bound 
to resort to a court of equi- 
ty, to remove any impedi- 
ments to a satisfaction of 
a judgment and execution 
at law, such as fraudulent 
conveyances, or the like. 
Ibid. 

8. Where a party executes 
a deed, knowing it to be 
absolute, it must be held 
to be absolute, unless 
strong and clear proof can 
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be adduced of mistake or 
imposition. Elliott v Max- 
well, 246. 

9. To turn an absolute deed 
into a mortgage, on the 
ground of inadequacy of 
price, the price must be 
grossly inadequate. Ibid. 

10.- The time fixed in a stat- 
ute, as a bar to the redemp- 
tion, in the case of an ex- 
press mortgage, specifying 
a day of forleiture, must 
also be applied to a right 
of redemption, arising by 
construction of a Court of 
Equity, and the time must 
be computed from the ac- 
cruing of the right to sue. 
Bailey v Carter, 282. 

11. The principles in rela- 
tion to dealings between 
trustee and cestui que 
trust, as adopted by Courts 
of Equity, do not apply to 
the case of mortgagor and 
mortgagee. Dependence 
and the duty of protection 
are not involved in this re- 
lation, and they may deal, 
subject only to the ordina- 
ry principles; with this 
difference, that the relation 
is a circumstance, which 
always creates suspicion, 
and aids in the proof of an 
allegation o f oppression 
and undue advantage, 
when there is a gross in- 
adequacy of price, and oth- 
er circumstances tending 
to show fraud. Chapman 
V Mull, 292. 
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PARTIES. 

1. Where a mortgageCi or 
one for the security of 
whose debt or responsibil- 
ties a deed of trust is giv- 
en, dies, his personal rep- 
resentative is an indispen- 
sable party to a bill for the 
foreclosure of the mort- 
gage, or the execution of 
the trust. Vanhorn v. 
Duckworth, 26 !• 

2. The principle of equity in 
respect to parties, is, that 
all persons interested in 
the subject of a suit, ought 
to be before the Court, so 
as to be concluded by the 
adjudication, and thus will 
be avoided the vexation 
and expense of further lit- 
igation of the same mat- 
ter, by an omitted party in 
interest. Ibid. 

3. A Court of Equity can no 
more dispense with proper 
parties to a case, than a 
Court of Law can ; nor 
can the fact of there being 
no person qualified to pro- 
secute a legal claim before 
a legal tribunal, transform 
the case into an equitable 
one, and thereby give ju- 
risdiction to a Court o[ 
Equity. Davidson v Potts, 

272. 

PARTNERSHIP. 
1. Where A and B. as co- 
' partners, gave a note to 
C, and afterwards the co- 
partnership of A and B 
was dissolved, B agreeing 
to pay all the debts, and a 
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copartnership was then 
formed between B and C, 
Held, that this did not op- 
erate as an extinguish- 
ment of the note, unless it 
was so expressly agreed 
between B and C at the 
time their copartnership 
was formed, although it is 
alleged in the bill, that this 
note was to form a part of 
C's stock in the firm. — 
Mitchell V Dobson, 34 

2, Where two copartners 
give a bond to a third per- 
son, as between them- 
selves 9ic\\ is considered in 
Equity as surety for the 
oiher, and, us such, is re- 
garded as a creditor and 
has a right to all his priv- 
ileges as one. Mosteller 
Y Bost, 80 

S. If A, one of the copart- 
ners, becomes insolvent, 
and B, the other partner, 
has to pay a debt from the 
firm, B has an equitable 
lien upon the bond, which 
he had given to A before 
the commencement of the 
copartnership, and if A 
assigns this bond to anoth- 
er person, the assignee is 
liable to the same equity, 
which B had against A. 
Ibid. 

PARTITION. 
1. A decree h&d been made 
for a sale of land for par- 
tition, the land had been 
sold and* the money order- 
ed to be distributed among 
the tenants iti common. A 



portion of the money not 
having been paid out, one 
of the tenants petitioned 
to be re-imbursed out of 
that portion, for certain 
taxes he had paid on the 
land. Held, that the Court 
could make no such order, 
because it would be con- 
trary to the order previous- 
ly mad^ for distribution. 
Lewis, ex parte^ 4. 

2. The right of a tenant in 
common to ^partition of a 
legal estate, is as absolute 
in a Court of Equity, as in 
a Court of Law. The 
Courts having concurrent 
jurisdiction, as to an actu- 
al partition, must adjudi- 
cate on the same princi- 
ples. Donnell v. Mateer, 

94. 

3. In the case of a petition 
at law for an actual parti- 
tion, if the defendant wish- 
es to avail himself of an 
equitable defence, as, for 
instance, a claim under a 
contract for purchase, he 
must obtain an injunction 
to stay proceedings at law, 
until the cause can T)o 
heard in equity. Ibid. 

4. If the application for par- 
tition be to a Courtpf Equi- 
ty, it is not sufficient for 
the defendant to rely upon 
his equitable grounds of 
defence in his answer. He 
ought, to entitle himself to 
his equit} , to file a cross 
bill, for which the Court 
would allow him a reason- 
able time ; but his failure 
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to do so, will not prevent 
him from filing a separate 
bill for relief, as the parti- 
tion afiects the legal title 
only, and the share, as- 
signed in severalty, could 
still be reached. Ibid. 

PRACTICE AND PLEAD- 
ING. 

1. A clerk and master is not 
entitled to any specific fee 
f6r issuing a subpoena for 
a witness to appear before 
him to give his deposition. 
For such service he is to 
be compensated as the 
Court may think proper- 
Stokes V Brown, 33 

2. Where an injunction has 
been dissolved and the 
money has been collected 
by an execution at law, 
and paid into the Court of 
law, the Court of equity 
will, upon proper aflidavits, 
direct the money to be 
paid into the office of the 
Clerk and Master of the 
Court of Equity ; and 
where th^ interests of the 
plaintiffs at law are sever- 
al, the Court will direct, 
that the parts belonging 
to those, who are insolvent 
or removed out of the 
State, shall not be paid to 
them until they have given 
bond and security respect- 
ively; that they will re- 
fund the money, if the 
Court of Equity shall ulti- 
mately make a decree in 
favor <5f the plaintiffs in 
equity. And if the said 



bonds shall not be given 
after due notice, the Clerk 
and Master of the Court 
of Equity shall lend out 
the money upon bond and 
good security, to be subject 
to the future orders of the 
Court of Equity. Mc- 
Dowell V SimmSf 50 
3. On a demurrer to a bill 
a defendant is not confined 
to the causes of demurrer 
assigned in it, but may in- 
sist ore tenus on others. — 
Vanhornv Duckworth,2%l 

PRINCIPAL AND AGENT. 

1. An agent, who renders no 
account, is entitled to no 
compensation for his ser* 
vices, nor is he entitled to 
charge for the particular 
payments made for his 
principal, without showing 
that, upon a settlement of 
the transactions of his a- 
gency, such an amount is 
due to him. Motley v MoU 
ley, 211. 

2. The principle is well set- 
tled, that if an agent or. 
trustee convert the prop- 
erty confided to him, the 
principal or cestui que 
trust may, at his election, 
ratify the transaction, and 
claim whatever profit is 
made by it. Ibid. 

SPECIFIC PERFORM- 

ANCE. 

1. When, in a contract for 

the conveyance of land, 

the land is described as 

*'lying on the south-west 
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Me of Black River, ad- 
joininfj the lands of \\"\\- 
liam Hoflbrd and Martial:" 
Held, that the description 
was sufficient! V certain to 
entitle the bargainee to a 
specific performance of the 
contract. Kitchen v Her- 
ring, 190. 

2. Though it appear that the 
laud contracted for is chief- 
ly valuable on account of 
the timber, yet Equity will 
decree a specific perform- 
ance. Ibid, 

3. The principle of specific 
performance is adopted, 
not because the land is fer- 
tile or rich in minerals, or 
valuable for timber, but 
because it is land — a favor- 
ite and favored subject in 
England, and in every 
country of Anglo-Saxon 
origin. Ibid. 

4. A made a parol contract 
for the purchase of land 
from B, for which he paid 
by delivering a horse, and 
also a bond on one M, 
which he caused to be 
made payable to B. M 
died insolvent, the bond 
remaining uncollected. — 
Held, on a bill for specific 
performance or compensa- 
tion, to which B pleaded 
the statute against parol 
contracts for land, that A 
was entitled to compensa- 
tion ; that so far as related 
to the horse, if that had 
been the only subject of 
controversy,A would have 
had no rt^lief ia equity, as 



he could have had com- 
plete redress at law, upon 
tiie recision of the con- 
tract ; but as he had no 
redress as to the bond, the 
Court would entertain ju- 
risdiction as to that mat- 
ter; and, thus taking ju- 
risdiction of part of the 
case, would take jurisdic- 
tion of the whole, and grant 
the relief prayed for. — 
Chambers v Massey, 286. 
TRUSTEES. 

1. Under some circumstan- 
ces, a trustee, although re- 
stricted to the expenditure 
of the profits of the trust 
property, may be at liber- 
ty to anticipate, by spend- 
ing, under an emergency, 
more than the profits pf 
the current year ; as if 
there be a dearth and con- 
sequent failure of crops 
or some extraordinary 
sickness, making it neces- 
sary to incur heavy med- 
ical bills ; but, in such 
case, the evidence of this 
emergency must be aver- 
red and proven, and ,a 

fall account rendered. — 
Downey v Bullock, 102 

2. It is an inflexible rule, 
that, when a trustee buys 
at his own sale, even if he 
gives a fair price, the ces- 
tui que trust has his elec- 
tion to treat that sale as a 
nullity, not because tha^e 
is, but because there may 
be, fraud. Brothers v 
Brothers, 150 

3. Dealings between a trus- 
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tee and a cestui que trust, 
in reference to the trust 
fund, are not prohibited ; 
but are watched in this 
Court with great jealousy, 
and the trustee is required 
to shew affirmatively, that 
the dealings were fair and 
for a reasonable consider- 
ation, so as to exclude all 
suspicion that any advan- 
tage was taken of the in- 
fluence, which the relation 
in most cases creates. — 
Allen V Bryant 276 

VENDOR AND VENDEE. 

1. A vendor, who has parted 
with his title to land, has 
no equitable lien on the 
land for the purchase mo- 
ney. Cameron v Mason, 

180. 

2. Where it appeared that, 
upon a treaty for the sale 
of a tract of land, quanti- 
ty entered essentially into 
the treaty, and the parties 
meant to contract lor the 
land, as containing a cer- 
tain quantity, and not as 
supposed to contain it or 
thereabouts ; and it turns 
out that the deed, execu- 
ted in pursuance of this 
treaty, conveys more or 
less than the quantity be- 
lieved to exist, a Court of 
Equity, though there be 
no fraud, ought to relieve 
either party, upon the 
ground of surprise and 
mistake of both parties. — 
Pkarr v Russell, 222, 

3. A purchaser, when he dis- 
covers that a fraud has ' 



been practised on him, or 
that the 'other party has, 
by his conduct, prevented 
him from enjoying the 
fruits of his purchase, must, 
to entitle himself to relief 
in a Court ot Equity, im- 
mediately give notice to 
the vendor, that he will no 
longer be bound by his 
contract, but will rescind 
it. Alexander v Utlei/, 242. 

WIDOW. 

1. Before the assignment of 
dower, a widow is not sei- 
zed of any portion of the 
real estate of her husband, 
and cannot, therefore, con- 
vey any title at law to it. 
She, can, however, make 
such a contract concern- 
ing it, as equity can and 
will, under certain circum- 
stances, enforce. Potter v. 
Everitt, 162. 

2. When a widow has dower 
assi.irned her in a tract of 
land, the reversion of which 
is divided among several 
different reversioners, she 
has in general a discretion- 
ary right to get wood for 
repairs, fire wood, &c., 
from what part of the land 

jshe pleases. But, it seems, 
that, in an extreme case, 
where the widow acts out 
of mere caprice and par- 
tiality, with a view to fa- 
vor one at the expense of 
the other, a Court of Equi- 
tv midit be induced to in- 
terfere. Dalton v Dalton, 

197. 



« y 



2612 072 



f 



/ N 



r 





LAW URRARY ^ 



